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“A NEW CHARTER 
FOR CHARITABLE TRUSTS” 


A CONFERENCE 
ON THE NATHAN REPORT 


Held by the Royal Society of Arts on the morning and 
afternoon of Tuesday, 19th May, 1953, with D. L. 
Bateson, C.B.E., M.C., President of the Law Society, 


in the Chair 


An Introduction to the Conference by Lord Nathan was circulated in ad 
all those organizations represented at the Conference. This and some observat 
Vr. Henry Salt, Q.C., author of the minority report, which was likewise cir 
are reprinted below, together with a list of the organizations concerned 


INTRODUCTORY ADDRESS 
BY THE RIGHT HON. LORD NATHAN, T.D., D.L. 


“hairman of the Committee on the Law an ractice relating to Charitabli 
Chairm the ( tt the I d Pract lating to Charital 


I am grateful to the Council of the Royal Society of Arts for this opport 
to discuss the Report* of my Committeet on the law and practice 1 
charitable trusts, and particularly for the opportunity offered by 
conference to discuss it at some leisure. 

The Report has a peculiar and misleading characteristic in that it maj 
at first sight to be about dry-as-dust legal niceties, but on closer scrutiny it 
found to have direct, immediate and practical implications for every 
endowed trust in England and Wales, whether it be devoted to the reli 
poverty, the advancement of education or religion, or for any other charit 
purpose ; and, equally, for the voluntary movement as a whole. 

The Report is therefore of concern not only to lawyers, but also to all relig 
denominations, educational foundations and charitable institutions and so 


* Report of the Committee on the Law and Practic« 
(Cmd. 8710) 1952. 

+ Chairman : The Rt. Hon. Lord Nathan, T.D., D.L., ].P VWember M 
Allen, O.B.E., M.C.; Mr. B. E. Astbury, C.B.E.; Sir William Brockingt 
Mr. J. E. Cerrin, O.B.E.; Mrs. K. W. Jones-Roberts, O.B.1 J 
Mrs. M. M. C. Kemball, J.P. ; Sir John Maude, K.C.B., K.B.E. ; Mr. S. K. Ruck 
Salt, O.C.; Mr. E. Whitley-Jones ; Miss E. L. Younghusband, M.B.1 J.J 
Miss J. H. Lidderdale, O.B.E. 

Mr. J. Newson, Sir Sidney Harris and Mr. L. J. Cadbury wer 
later resigned. 
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: the 16th December last year when the Report was presented to Parliament, 
Prime Minister, in the House of Commons, and the Lord Chancellor, in the 
louse of Lords, stated that the Report was receiving ‘‘the careful consideration 
f the Government’’. In a matter of this sort which must vitally affect individual 
ists, and must have a direct impact on ‘‘voluntary action’’, it seems to m« 
ssential that the Government should be made aware of public opinion about the 
Report. I am glad to say that a great deal has been done to this end, and the 
present meeting is well timed, coming as it does before a debate on the Report in 
e House of Lords, which it is hoped will take place shortly, and after numerous 
meetings and discussions on the Report organised by the National Council of 
Social Service, local Councils of Social Service, or by others with a more 
specialized interest in it. 

Most of the day is to be devoted to discussion of some of the main aspects of 
the Report. I want in this brief introduction to do what I can to help you to se 
the Report as a whole and to see it in perspective. 

Our terms of reference were: 


to consider and report on the changes in the law and practice (except a 
regards taxation) relating to charitable trusts in England and Wales which 
would be necessary to enable the maximum benefit to the community to be 
derived from them. 


THE VALUE OF ““VOLUNTARY ACTION” TO-DAY 


If my colleagues and I had been so minded, we could have taken one or other 
of two extreme views. We could have said that, except for religious purposes, 
there was now no place for charity; that central and local authorities having 
powers enabling them to undertake any sort of charitable activity within the 
ambit of education and social welfare, the only logical and honest course would 
be either to hand all these charitable funds over to the relevant public authorities 
or to hand them back to the original donors or their next-of-kin. 

Or, we could have said that charitable giving is a pious act to be encouraged 
in all God-fearing men and women; that it must and will continue and that the 
sanctity of the wishes of benefactors must be respected. In other words, we could 
have said that the wishes of benefactors should continue to override any economic 
or social changes affecting the usefulness of their trust. ‘This would have meant 
that the cy-prés doctrine, which was evolved by the pre-Reformation ecclesias- 
tical courts to perpetuate as far as possible the wishes of founders of trusts, 
should continue unaltered. 

We were attracted by neither alternative. We believe that state action and 
voluntary action are not the antitheses of each other. “Rather they spring from 
the same roots, were designed to meet the same needs, and had the same motivat- 
ing forces behind them—indeed, historically, state action is voluntary action 
crystallized and made universal”’ (Paragraph 39). We believe that this centuries- 
old tradition of personal service and charitable giving greatly enriches and 
strengthens the fabric of the community, and that charity has still an immense 


part to play, and this, not in spite of the extension of public services, but because 
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of it: that it is vitally important to have ‘‘voluntary action” working it 
ship with public action. So great have been the economic, social and | 


changes in the last fifty years that countless trusts all over the count 
longer able to contribute to this partnership as they should. ‘lo a 





they are prevented from doing so by the law and practice relating to t 
suggest that the law and practice should be amended so that “the go: 
the past may be more free to serve the changing needs of the pri 
charitable endowments add their full weight to the whole drive of 
action for social progress” (Paragraph 60). 

Study of the Report will reveal that we found that the law and practi 
as a whole, have stood the test of time pretty well and wholesale refort 
means called for. It is only in one important respect that the law nex 
brought into line with present day needs, and only in one important resp 
the practice needs to be brought into line if our objective is to b 
the law governing changes in the purpose of a charitable trust—t! 
doctrine—ought to be more flexible; and the long-standing obligation o1 
of charitable trusts to record the existence of their trust with a public bod 
to be revived. These are the two fundamental changes that we recommen 
which my Committee was unanimous. 

It will be recalled that when my Committee was set up there was a gi 
of wishful thinking about the advantages that would flow from reform of + 
and practice: it was thought that a great many dormant funds would | 
lying about like so many sleeping princesses whose dowries could be broug 
strengthen the parlous finances of active charities, if only the cy-pres 
could be relaxed. We have found this to be an illusion: few charities are d 
But very many are nothing like as useful as they ought to be. 

These two fundamental changes, to which I have referred—the r 
of the cy-prés doctrine and the recording of charitable trusts—will not « 
up new funds for voluntary action, but they would enable the maximum | 


to be derived from existing funds. That is the import of our recommendat 
a new charter for charitable trusts. 


THE ARRANGEMENT OF THE REPORT 


I now turn to the Report itself. We were struck by the astonishing la 
knowledge of the existing law displayed by many witnesses and even mo 
the almost complete absence of any really helpful guide to it. My colleas 
and I who signed the Majority Report therefore determined to make it as 1 
able as possible and to include in it the main sections of the existing st 
law and other useful material so as to bring within one volume the essent 
information needed to understand what the present position is and 
significance of our proposals. We also provide summaries at the end of 
chapter, and I hope this will be appreciated and helpful. Study of the law 
practice may be impossible without tears, but we hope at least to 
unnecessary the gnashing of teeth and tearing of hair. 
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I'he Report is divided into three parts: Part I is introductory; it is composed 
two chapters, one on the Value of Charity in the Modern Social Structure, 
| the other on the History of the Law and Practice. In Part IT we consider 
changes needed in the law and practice. In Part III we sketch the policy 
it might be adopted if Part IIT were implemented. 


THE MAIN ASPECTS OF THE REPORT 


In expounding the Report I have found it helpful to divide the subject into 
sur main divisions: 


(1) The definition of charity in law and the related questions of the definition 
of a charitable trust, “plain”? charity and ‘‘mixed”’ charity; also the question 
if imperfect trust instruments; (2) information about charitable trusts; 
(3) the controls to which trusts are subjected; (4) the laws governing 
changes in the purpose of trusts and the conditions under which, and the 
iuthorities by whom, wider (relaxed cy-prés) scheme-making powers should 
be exercised. 

The discussion to follow the introductory remarks at this conference will 
be based on these four divisions. We are to take the first three in the morning 
and the last, the most important, in the afternoon, together with the policy 
that might be pursued on common good trusts. Meanwhile it might be convenient 
to give the chapters dealing with each of these four divisions: 


(1) Definition, etc.: Chapter 3, part of Chapter 11 and Chapter 12; 
(2) Information: Chapter 4; (3) Controls: Chapters 5, 6, 7, 8 and 14; 


(4) Scheme-making: Chapters g and 10; and scheme-making policy 
Chapters 13, 14, 15 and 16. 


In the small compass of this note I cannot cover the whole of this ground, 
and I am therefore going to concentrate on three things only: the definition 
of charity, the recording of charitable trusts and the relaxing of the cy-prés 
loctrine. These are of outstanding importance. The other sections of the Report, 
vith one or two exceptions, do not raise new questions of principle and contain 
recommendations which are ancillary to our main thesis. 

Thus in the chapter on the powers of enquiry we break no new ground in 
endorsing the principle underlying the Charitable Trusts Act of 1853 that 
trustees, while having a measure of public accountability for their trust, should 
nevertheless administer it with the minimum of supervision (Chapter 5). 
We provide for the vesting by operation of law of all charitable endowments in 
“Official Custodians’’—the Official Trustees renamed. But this is merely to 
achieve overnight what, under existing practice, would take decades (though, 
under this practice, most trust endowments are already vested) (Chapter 6). 
We also leave almost undisturbed the wise provisions of the Charitable Trusts 
\cts relating to dealings in charity land; though we want to abolish Mortmain 
as it affects charitable corporations and so-called “Charitable Uses” (an ancient 
safeguard against pressure on the dying to give land to religious charities): 


453 








JOURNAL OF THE ROYAL SOCIETY OF ARTS 12TH 


both now anachronisms whose disappearance no one would lament (( 
And in recommending an extension of the range of trustee investm: 





as charitable trusts are concerned, we retain the principle that trust 
ments should be subject to statutory limitations and do little more t! 
the general consensus of opinion that the existing limitations have bh 
restrictive and should be relaxed (Chapter 8). 


THREE OUTSTANDING ISSUES 


I now turn to the three outstanding subjects to which I want to give p 
attention: the definition of charity; the recording of charitable trusts, 
relaxing of the cy-prés doctrine. In the first we are conservative 
the definition (though anything less definite is hard to imagine) that has gi 
evolved from the list of ‘‘charitable uses’ included in an Act of 1601, di 
bolster up the newly introduced Poor Law. In the second and third, a 
said, we break new ground and propose changes which together could p 
strength and purpose into thousands of trusts. 


DEFINITION OF CHARITY 


It was the administration of the law within the area of charity as detir 
law that was the object of my Committee’s enquiry, and it was right and p 
therefore, that we should begin our consideration of the changes needed 
law and practice by examining the question of the definition of charity. A 
may be aware, the popular meaning of charity is not the same as the legal m 
the popular includes and the legal meaning excludes acts of purely private c| 
t. On 


Charity in its legal sense must include an element of public benet 
other hand, the popular meaning of charity does not include, for instan 
preaching of a sermon, which is included in charity in its legal sense. 

There are, in fact, two questions to be answered: what should be th 
scope of charity; and how should that scope be defined? As regards t! 
question, Mr. Justice Vaisey said in evidence: 

the conception of charity has its origin in the eccentricities of 
benevolent. I mean, if a man could be free to dispose of his property exact! 
as he pleased, there would be no limit to the extraordinary range of object 
which he could with his property endow, thereby obtaining not only the benefit 
of exemption from the rule against perpetuities, that is to say, that nobod 

should tie up property indefinitely, but also obtaining certain concessions 11 

the way of exemption from taxation . . . . The policy of the law 

to prevent people’s good intentions running away with them and to put som 

control on the area within which they should be allowed to tie up propert 

indefinitely. 
Happily from the earliest times the Courts have tended to take a liber 
view of the scope of charity. For a time after the Reformation the uncertaint 
surrounding trusts for the advancement of religion had an unsettling influct 
on the charitably-minded, and it was in order to remove these uncertainties 
and so to encourage once more the founding of trusts that the Act of 1601 
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out a long list of ‘‘uses’’ that were to be considered charitable in law. Since then, 
an) purpose that could be brought within the “‘spirit and intendment”’ of this list 
(it is given on page 31 of the Report) has been considered charitable, and there 
has thus been evolved a great ‘‘halo’’ round this list of the time of the First 
Elizabeth which has greatly extended the scope of charity and has enabled 
it. three hundred and fifty years later, in the reign of the Second Elizabeth, to 
reflect with reasonable fidelity the conception of charity as it exists to-day, 
There are anomalies, but by and large we found the present scope of charity 
pretty well right, 

The question of the “definition” of charity is more difficult. Much thought 
has been given to this question, both by lawyers and by voluntary societies, and 
many of our witnesses pleaded for a definition of charity which would be precise 
enough to enable would-be benefactors and trustees to know with certainty 
whether or not a particular object would be regarded as a good charitable object 
in law. We felt a good deal of sympathy for this point of view, but we came to the 
conclusion that ‘‘charity”’ is not something that can be defined precisely, and that 
there are in fact very real advantages in not trying to define it precisely. An exact 
definition could probably be attempted only through an exhaustive enumeration 
of all the objects to be regarded as charitable in law. There are, however, serious 
objections to proceeding in this way. First, however much care was taken the 
enumeration would almost certainly prove incomplete. Secondly, if the enumera- 
tion really were to be regarded as exhaustive (that is to say, that it would not 
be sufficient for a trust purpose to fall merely within its “spirit and 
intendment”’) it would make impossible any growth in the legal scope of charity 
in response to changes in the social structure. Thirdly, there would be the risk 
of creating a completely new set of uncertainties since the exact meaning to be 
attached to any purpose listed could not be established until tested in the Courts. 
Such uncertainties would almost certainly be more troublesome than anything 
that happens to-day. 

We are therefore clear that a precise definition should not be attempted, not 
only because it would not work, but because it would be incapable of growth. 
We feel that it is far better to stick to the present ‘definition’? which has the 
outstanding advantage, just because it is not precise, of being able to keep abreast 
of the times. 

We consider, however, that the opportunity should be taken to substitute for 
the list of charitable uses in the Preamble to the Statute of Charitable Uses of 1601 
the classification of this list by Lord Macnaghten in a charity case some sixty 
years ago. “Charity” is now ‘‘defined”’ in law by reference to the list of charitable 
uses, but the language of the list is now archaic, and nowadays Lord Macnaghten’s 
classification has been accepted by the Courts as a restatement of the Preamble 
in modern terms. This classification is a concise and useful jumping-off point, but 
no more. It is the case law, not the Preamble, nor this classification, which is the 
real limiting factor. It is this that sets the bounds to charity; yet the bounds are 
continually changing with changing views of charity. We felt, therefore, that it 
was essential to leave the case law undisturbed, and the substitution of Lord 
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Macnaghten’s classification for the Preamble should therefore be adopt: 
if the case law is not thereby disturbed. But in view of certain very 
anomalies in the case law which have arisen recently, we express th: 
nevertheless, that this course “might give somewhat more freedom 
judiciary in applying well established principles of the existing law 
problems of an age of rapid and continuous change”’ (Paragraph 139). 


INFORMATION ABOUT CHARITABLE TRUSTS 

Many witnesses, including Lord Beveridge, felt that a survey of trust 
least those of a sample area, should precede and provide the basis for a1 
sideration of the law and practice. This was, of course, the method adopt 
the Brougham Commissions which investigated the trusts of England and \\ 
over a hundred years ago. But they took a very long time to complete their tas} 
In announcing, in 1949, the then Government’s intention to institute an en 
Lord Pakenham said: 

The famous Royal Commission of Lord Brougham sat for nineteen vear 
and while we might hope for speedier progress in this age of movement and 
crisis thinking, there is no doubt that an elaborate investigation of the kind 
suggested in Lord Beveridge’s book[Voluntary Action] poking its nose inevitab! 
as in duty bound, into every individual trust, would take far too long to deal 
with what the noble Lord so rightly claims is a pressing problem. 

My Committee, therefore, were not required to undertake a survey and y 
found, in fact, that any systematic investigation of this sort was not a pri 
requisite to our enquiry into the law and practice. In any case, one of the mair 
duties of the Brougham Commissions in cataloguing charities was to bring 
malpractices to light and this is now the responsibility of the Charity Con 
missioners, who were set up under the great Charitable Trusts Act of 1853: the Act 
that was the direct result of the Brougham investigations. Not being required to 
make a survey of trusts, we were able to complete our task in less than thr 
years. But as our enquiry proceeded, we became more and more convinced that 
up-to-date and classified information about charitable trusts is required 
meet two important needs, one current and one prospective. This information is 
needed now, and has long been needed, to help potential beneficiaries and 
voluntary bodies to find out what trusts there are that could help them. At 
present this is an almost impossible task except in those few towns in which som« 
enlightened body has had the enterprise and pertinacity to compile a list of local 
trusts. The amount of time and energy and the sense of frustration that goes into 
the search for likely trusts is fantastic. 

The prospective need arises from our proposal to relax the cy-prés doctrine. 
Under the wider scheme-making powers suggested it would be possible to 
change the purpose of a trust and its beneficial area to a considerably greater 
extent than at present, and moreover to combine the trust, if need be, wit! 
another. The possibilities inherent in this proposal for invigorating and 
strengthening the voluntary movement are immense. But little advantage could 
be taken of it unless both voluntary societies and trustees on the one hand and the 
Charity Commissioners and Ministry of Education on the other could consult 
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[2TH JUNE 1953 
comprehensive, classified and up-to-date records of trusts. Without them they 
would merely be floundering about in the dark. 

We therefore propose that trustees should send in, either to the Charity 
Commissioners or the Ministry of Education, as appropriate, details about their 
trusts, and that these “central authorities”, as we call them, should pass on to 
county and county borough councils information about relevant local trusts. 
Both ‘central and local records are needed: the first primarily for the central 
authorities and the second for voluntary societies, trustees and the local 
authorities themselves. 

These proposals will, I am sure, be generally welcomed. But there may be 
some who see in them a threat of “‘regimentation” or ‘“‘control”. Nothing could 
have been farther from our intention or desire. We have, I hope, made it abund- 
antly clear that we want the voluntary movement to remain voluntary. In any case, 
ur however, recording could not in itself constitute a control if by “control”’ is 
meant a power to refuse registration or to remove from the register. 

The word “record” rather than “register” has been designedly used in our 
Report in order to put it beyond doubt that every charitable trust has both the 
duty to register itself and the right to be registered. The system would be similar 
to the registration of a company under the Companies Acts. It would carry with 
it no power to refuse registration or to impose conditions or to remove from the 
we register; and thus there is no question of control. 


SCHEME-MAKING 
The cy-prés doctrine has for decades been a target of criticism, and it was its 
m- cramping effect on efforts to bring obsolete trusts into line with present-day 
Act needs that was the prime cause of the setting up of my Committee. Educational 
1 to trusts in England and Wales have, with certain exceptions, been subject to wider 
re scheme-making powers since 1869: but all attempts to alter the general law so as 
hat to bring the benefits of these powers to other than educational trusts have so far 
to failed, though in individual cases, e.g. the London Parochial Charities, Parliament 
n is has not hesitated to take this action. Why is this? Many people fear that the 
ind result would be to “dry up the fount of charity’: a pretty phrase, which can too 
At easily become the catchword of the timorous or the lazy. I myself am in no doubt 
me whatever that, with proper safeguards for trustees, as guardians of their founder’s 
cal wishes, the extension of wider scheme-making powers to all trusts would prove 
nto no deterrent to the charitably-minded. One has only to look at the figures for 
educational trusts to feel assured: as I say, these trusts have been subject since 
ne. 1869 to wider scheme-making powers, and very far-reaching powers they are too, 
to but between 1907 and 1951, for example, they increased in number from 12,000 
ster to 30,000. Moreover, the scheme-making powers my colleagues and I propose for 
‘ith non-educational trusts, though similar in many respects to the existing Endowed 
and Schools powers governing educational trusts (which they would replace), would 
uld be administered not by a government department as an instrument of govern- 
the ment educational policy, but by an independent Commission, acting normally 
ult on the initiative of trustees of the endowment concerned. 
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As you probably know, two principles govern the cy-prés doctrine as 
applies to all trusts other than educational trusts: (1) no change can be : 
the purpose of a trust unless it proves impossible to carry out at the 
subsequently or its income becomes surplus to its needs; (2) even then, p 
subject to the trust can be applied only to purposes as near as possible (in > 
French cy-prés) to those laid down by the founder (Paragraph 96). ‘I! 
principles were evolved by the pre-Reformation ecclesiastical courts to s« 
purposes: to protect the wishes of the founder, as expressed in his trust 
ment, and to perpetuate his trust should it prove impossible to carry his 
out—for instance, should the disease the trust was designed to relieve d 
We were unanimous in recognizing the need for relaxing these two pri 
but we were equally concerned to find a way of doing so which would yet hy 
balance between the claims of the past and of the present. After much resear 
reflection we decided to adopt the solution which has been applied since 1) 
educational trusts in Scotland and which is now embodied in Part VI 
Education (Scotland) Act, 1946. 

Broadly, therefore, what we propose is that it should no longer be necessa 
wait until a trust fails (as in (1) above), but that it should be permitted to change 
its purpose in conditions falling far short of failure. ‘These conditions are set 
in paragraph 313, and include the purpose of the trust having become useles 
otherwise sufficiently provided for. 

Then, as regards the second of these two principles, that when a chang 
made the original purpose must be kept to as closely as possible, we recom: 
that changes should be permitted within the limits set by certain gene: 
principles. They are: that regard should be had to the public interest and existin 
conditions and that special regard should be had: 


(a) to the spirit of the intention of the founders ; 
(6) to the interest of the locality to which the endowment belongs; and 
(c) to the possibility of effecting economy in administration by grouping 
amalgamating or combining two or more endowments (Paragraphs 312 
and 322). 
Having provided these very flexible principles to govern the new scheme-making 
powers, we felt it right to provide certain specific safeguards. These are 
important, but in the compass of this note I can do no more than call attentior 
to them. 
SAFEGUARDS 


First, trusts less than thirty-five years old are not to be altered without the con- 
sent of the trustees, or of the founder, if living (Paragraph 329). Then the right 
given to county councils and county borough councils to propose changes in local 
trusts(Paragraph 332) and to the scheme-making authorities in any relevant trust 
(Paragraph 333) is to be regarded as a reserve power. The normal procedur 
would be for the initiative to be taken by trustees (Paragraph 330). If trustees 
find that their proposals are not acceptable to the scheme-making authority the) 
are to have the right to a local public enquiry (Paragraph 331); and if the scheme 
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finally drafted is still unacceptable to trustees, they are to have the general 
sht of appeal to the Chancery Division (though trustees of trusts whose income 
less than £50 a year would be required to obtain the consent of the Attorney- 
General before appealing, as under the Charitable Trusts Acts at present) 
(Paragraph 354). Under the proposed scheme-making procedure trustees would 
have three months in which to appeal after publication of a final order—not one 
month as under the existing Endowed Schools Acts powers (Paragraph 360). 
In addition there are specific safeguards for religious trusts (Paragraphs 325 and 
591). 
RECONSTITUTION OF THE CHARITY COMMISSION 


In addition to a Parliamentary Charity Commissioner who represents it in 
Parliament, the Board of Charity Commissioners is composed of a Chief 
Commissioner and one other Commissioner, both of whom must be barristers- 
at-law of not less than twelve years’ standing. ‘The Board is served by a senior 
staff of about twenty officers, all of whom are lawyers. It might very well be 
yt argued that, even under the existing (strict cy-prés) powers, there would be 
ange a case for bringing in some administrative staff to redress the purely legal, 

it and perhaps legalistic, outlook of this body of lawyers. But if the new scheme- 
SS 01 making powers we propose were introduced a reconstitution of the Board 
would be inevitable. 
ye is Under the present scheme-making powers, generally speaking, there is little 
element of choice, and each trust must be schemed in isolation. Under the 
eral scheme-making powers proposed, there would be a far wider element of choice: 
trusts could be looked at in relation to one another and to other, e.g., collecting, 
charities and to social services; they could be grouped or divided or have their 
beneficial area changed or be diverted to a new purpose, so long as this was 
done within the general principles laid down. In other words, the old scheme- 
making powers may be regarded as quasi-judicial, the new, primarily 
é administrative. It is important to recognize this. 

My colleagues and I who signed the Majority Report therefore recommend 
that the Board should be composed of from five to nine men and women of 


king standing and experience in public and charitable affairs; that this Board should 
pri. have a staff adequate in number and quality to meet the new demands on it; 
— and should have a non-Departmental Minister to represent it in Parliament, 
but who should not be empowered to give the Board directions or be in any 
way responsible for its decisions (Paragraphs 374, 377, 387 and Appendix F). 
con- We believe that arrangements on these lines would ensure the exercise of the 
right new powers proposed in a manner at once vigorous, sensitive to the views of 
local voluntary bodies and trustees, and independent of any pressure from the 
trust Government. 
dure COMMON GOOD TRUSTS 
=a This new jurisdiction that I have sketched, and in particular, the provisions 
ae for recording trusts and for wider scheme-making powers, opens the door to 
eme 


immense possibilities. Some of the things that might be done are indicated 
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in Part III of the Report. I want here to touch on one only: commor 
trusts (Chapter 15). 

A common good trust would be a trust with as wide terms of refer: 
possible, and would operate either at the national level (we recommend o 
England and one for Wales) or within a county or fairly large and po; 
area, such as a county borough. It would not appeal for funds though it 
not be debarred from making its existence known; and as a general ; 
would not itself undertake charitable activities but would give grants to 
bodies operating in its area. Such local trusts should be set up spontan 
the two national trusts by statute. We believe that they would gradually 
donations and bequests from charitable people—very much the minorit 
doubt—who would prefer to see their gifts used in this way. 

The idea of common good trusts has been gradually gaining ground ir 
country, thanks very largely to the support given to it by Lord Samuel, 
has been closely associated with the drive for the reform of the cy-prés doctrit 
Its counterpart in America, the Community Trust, has in recent years gone 
strength to strength and is now a powerful instrument of welfare policy. \y 
colleagues and I see great advantages in common good trusts, particularly as 
a counterbalance to the age-long (and in many ways laudable) traditior 
founding small separate trusts with pin-point beneficial areas (Appendix H 
And we suggest that, if it could be done within the new scheme-making powers 
proposed, and if the trustees agree, a trust no longer serving a useful purpos 
for instance, might be transferred to the appropriate local common good trust 
as an alternative to keeping the endowment in being as a separate trust or merging 


it with another (Paragraph 614). There are great possibilities here. 


ENVOI 

Finally, I return to the conception, with which I began, of partnership between 
charitable endowments and the public social welfare and educational services 
This partnership can bring to the community benefits in resources and in 
flexibility far exceeding anything that one of the partners could bring by itself. 
But so long as the trustees of charitable endowments are prevented by the “dead 
hand”’ of cy-prés from reorientating their funds to meet the needs of the day, and 
so long as they are prevented, by ignorance of each other's existence, from taking 
full advantage of the new scheme-making powers we propose, the voluntary 
services cannot play their part as they should. 

We want to see these vast charitable resources marshalled behind the driv: 
for social progress. We believe we have provided the means for doing so and 
in a way which will ensure a future for charitable trusts as rich in variety and 
blessings as their past. 
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OBSERVATIONS 
BY HENRY SALT, Q.C. 


Every individual and organization at this conference will be grateful to the 
Royal Society of Arts for sponsoring it before the projected debate in the House 
of Lords, to the President of the Law Society for taking the chair, and to Lord 
Nathan for publishing in advance the introductory address which he is to make 
as chairman of the Committee appointed by the Prime Minister of the day early 
in 1950. 

[ shall in these observations follow the example of Lord Nathan’s introductory 
address mutatis mutandis by making some remarks on the Minority Report for 
which I am responsible and which presupposes the Main Report. At the end 
| attach, by permission of the Controller of H.M. Stationery Office, a summary 
of the conclusions which I reached by way of variations from or alternatives to 
those of the Main Report on certain important heads. 


ARRANGEMENT OF THE MINORITY REPORT 

Paragraph 1 explains reasons for submitting a minority report notwithstanding 
my agreement with the greater part of the Main Report including the conclusions 
and reasoning in Chapter 3 (Definition of Charity), Chapter 4 (Recording of 
Charitable Trusts), Chapter 5 (Powers of Enquiry), Chapter 6 (Official Cus- 
todians), Chapter 7 (Control of Dealings in Land, Mortmain and Charitable 
Uses), Chapter 8 (Range of Trustee Investments), Chapter 11 (Exemptions from 
the “Jurisdiction’’), Chapter 12 (Imperfect Trust Instruments—on which I have 
something to say in my paragraph 2F at pp. 212-215 and as to which the 
Government has announced pending legislation on certain lines). 

In Paragraph 2 I go on to certain definitions, including jurisdiction and 
adumbrate the need for safeguards in applying a relaxed cy-prés doctrine, both 
as regards the re-application and pooling of funds with obsolescent purposes and 
the organs through which this is to be achieved and controlled. And it is with 
regard to these two inseparable chapters of the Main Report—Chapter g (The 
Cy-prés Doctrine and the Alteration of Trusts) and Chapter 10 (The Central 
Authorities) that I wish to repeat what in my opinion is the need (i) for safeguards 
which would have real effect where a majority of trustees (of small trusts 
particularly) find that there is an area of unresolved differences between them and 
a powerful central authority, (ii) for a better balance in the reconstitution of a 
central authority or authorities, in keeping or making it or them independent of 
the Executive, minimizing waste of time, effort and money in ‘“‘public enquiries,”’ 
and generally in avoiding over-government. 

In Paragraph 3 I deal with the evidence, written and oral, which the Com- 
mittee received and its impact upon the minds which had to consider it. Reference 
is made to the hiving off of charitable educational trusts from the independent 
Charity Commission to the Ministry of Education, although no hiving off of 
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charitable hospital trusts to the Ministry of Health has been attempted 
views (p. 215) of expert witnesses on this aspect of our enquiry; and 
functions of a Machinery of Government Committee. There follows (Pa: 
3C, pp. 216-7) a consideration of Parliamentary procedure when the He: 
shire educational pooling and scheming order was “‘prayed’’ against 
Paragraph 4 a consideration of such safeguards as are available to truste: n 
Endowed School Act machinery is invoked. 

Paragraph 5 considers successively the persons and bodies who wil! 
be affected by any legislation which may result from a consideration of t! 
reports, especially (iii) certain government departments, notably the Mi 
of Education; (iv) the Present Commission; (v) Local Authorities; (vi) t: 
of charitable trusts having greatly varied ranges of endowment and inco: 
purposes, and of geographical scope; (vii) the staffs and helpers, voluntai 
paid, of such trustees, and their advisers in accountancy and law, and 
bankers; (viii) persons for the time being in receipt of benefit under a chari: 
trust; (ix) the national or the local community not directly in receipt of be: 
under a charitable trust but interested in its being well administered and inte: 
ested also in supporting or opposing its being to any extent moulded, chang 
or pooled; (x) living disponors of money or property to or for the benefit 
specific Charity or of charity in general and persons who may be minded to 1 
such dispositions on charitable trusts hereafter by testament, by donation or by 
contributory subscription towards endowment; (xi) third parties with \ 
rights in default; and (xii) the Judiciary, notably the Chancery Division of t 
High Court. 

There is space here only to refer readers and listeners to the short compendious 
account of impact upon these persons and bodies set out in Paragraph 5. B.-| 
(pp. 219-224) and ask them to bear in mind (i) that the Court of Appeal in t! 
Weir Hospital Case, L.R. [1910] 2 Ch. 124, in restraining the Charity Cor 
mission from effecting a [strict] cy-prés scheme beyond its statutory power 
stated—possibly obtter—that the Court would not interfere in matters within its 
powers, (ii) that the powers of the Commission as proposed to be reconstituted wil! 
be vastly wider, covering scheming and pooling of merely obsolescent trusts as wel! 
as trusts which have actually failed, (iii) that the same broadly applies to t! 
Minister of Education qua charity commissioner in educational and quasi-edu 
tional charitable trusts, (iv) that over any limited area of difference between a 
majority of trustees and a central authority, it is the duty of the former (near!) 
always volunteers and often with small funds at their disposal) to maintain as far as 
that properly can and should the intentions of their founders or subscribers, (v) 
they in such few cases of difference as may emerge friendly resort to the Court for 
its resolution is (as I see it) cheaper, more expeditious and more effective than a 
public enquiry followed by an unpublished report to his authority by an officer 
of the Central Authority directly or indirectly linked with a Minister answerab! 
by direct or blurred responsibility in Parliament, (vi) The Chancery Division 
the High Court (and its emanations or masters) was never better fitted than to-day 
for its historic judicial and administrative jurisdiction over trusts: and invocation 
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the Judges (whose responsibility in holding the balance between subject, 
ecutive and commission is secured by their oaths and the Act of Settlement) 


0 
( 
should not be discouraged in proper cases, whether by limiting their jurisdiction 
to cases of ultra vires and non-compliance with procedure, or by rendering access 
to the Court expensive or weighted against the invoking party. (See Paragraphs 
< I, 6, 7 and 8, pp. 223-5). Why not, I venture to ask, make this the real and 
effective safeguard in the few cases where overall agreement is not reached 
between a majority of trustees and a Central Authority? There was a passage 
in the evidence tendered orally by the Scottish Education Department’s and Lord 
\dvocate’s team which seemed to me ominous, to the effect that the provisions 
in the Scottish legislation for recourse to the Court of Session were “‘saving 
words to satisfy public feeling and that the Department was able within very 
wide limits to do pretty well what it liked in modifying endowments—an adroit 
switching from the Judiciary to the Department.” 

Both Lord Nathan and I have drawn attention to the twofold terms of reference 
and to Charitable Trusts without tears. The law and practice on the one hand, 
and the rendering of trusts more beneficial to the community in the light of 
changed social circumstances on the other hand are not problems for panjandrums 
and men of mistery at one extreme or for sciolists at the other. The active 
legislators in both Houses of Parliament, we may be sure, will interpret accurately 
the problems to be faced and the feeling in the country concerning them. For 
charity is no matter of party politics or a monopoly of any party. 


SUMMARY OF MAIN CONCLUSIONS 
OF MR. HENRY SALT’S MINORITY REPORT 


Extracted, with the permission of the Controller of Her Majesty's Stationery Office 
from the Minority Report, Cmd. 8710, pp. 226-228 


10. For my part I would like (i) to see a new Commission reconstructed on 
the following lines: Nine Commissioners, viz. a President and two other public 
men of high standing, not members of the Commons House of Parliament, appointed 
by the Prime Minister for their eminence and experience in the field of charity, 
to act for a term of (say) ten years, who would command public confidence as 
individually well known, and be suitably remunerated according as their labours 
were whole or part time; these three should lead and popularize but not, by reason 
of their number, dominate, a new commission; one should ‘‘represent’’ Wales: 
two paid Commissioners of the standing and type of the Present (non-parliamentary) 
Commission and appointed as they now are, but as if for purposes of pay and pension 
(but for no other purpose) they were permanent high-grade civil servants: two paid 
Commissioners as of the standing and type of permanent high-grade civil servants 
without actually being civil servants, one appointed by the Minister of Education 
for his familiarity and expertise with educational charitable trusts and the other by 
the Minister of Health for his familiarity and expertise with hospital and similar 
trusts, their pay and pension to be similar; and two unpaid Parliamentary 
Commissioners, one to be a member of the House of Commons and another to be 
a member of the House of Lords, for the purpose of answering questions in their 
respective Houses and correspondence on the lines and subject to the limitations of 
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the Present Parliamentary Commissioner in the House of Commons, who t 
part otherwise in the day-to-day work of the present Commission; 

(ii) to see such Commission reunite (with extensions in regard to relaxed 
scheming and pooling) the Present Commission's existing and additional fur 
and those of the Minister of Education qua Charity Commissioner in educ; 
and quasi-educational trusts; 

(iii) to recommend the repeal of the Endowed School Acts, 1869-1948 « 
letting them merge in relaxed cy-prés and pooling functions; 

(iv) to see the new combined Commission disembarrassed of judicial o1 
judicial functions in respect of strict, and proposed relaxed and pooling 
schemes* ; 

(v) to see Trustees or groups of Trustees (acting always by at least a bare n 
in each trust) propounding schemes for criticism and if possible approval by t! 
Ccmmission and vice versa, with liberty to either party to initiate proposals (ar 
Local Authorities to make suggestions to the new Commission); and in th 
cases where agreement were not to be reached overall, or where an area of diff 
were to remain outstanding in any given case, to see the difference to be subn 
to the Chancery Division on originating summons at the instance of either ; 
via a Master, or in small cases where the income of any endowment concern 
less than £100 p.a. via the proposed peripatetic Charity Referee and without lea 
Her Majesty’s Attorney-General; and the Court’s determination to be final ir 
way of adopting either party’s proposals in whole or in part or imposing a schen 
its own devising to cover the disputed area. I am not satisfied with the caut 
phrasing of paragraphs 354 and 355 of the Main Report. 

11. Alternatively, if the Charitable Trusts and endowed school aspects or propx 
new relaxed cy-prés scheming aspects of the Ministry of Education’s Leg 
Department cannot be dissected out from the rest, and the appropriate personr 
carried over to a new Commission with efficiency and economy of manpower, | w: 
like to see the Minister’s functions assimilated, in their special field, to those of a 1 
Commission as outlined in paragraph 10 hereof. 

12. In the further alternative, if the new Commission and or the Ministe: 





Education are to remain scheme-making instead of scheme-criticizing and scheme- 


propounding bodies, I would recommend that the right of appeal to the Char 
Division (as contrasted with my preference for differences being brought t 
Court as res integra—by which I mean untrammelled by any prior judicial or qua 
judicial determination) be ensured as a reality. I acknowledge that my colleagues a: 
at least one of the witnesses attach far less importance than I do to the distinct 
between a difference reaching the Court as res integra and a determination of 
Commissioners and/or Minister coming up for review by the Court as a matter 
appeal. I am, however, willing to acquiesce in recommending the latter moc: 


procedure provided it is fortified by further specific recommendations to this effect 


First, on the face of every provisional order going out from the Commission and 
the Minister of Education there should be endorsed in heavy type an intimati 
(1) that the Trustees (or each group of trustees in the case of pooling) are entit! 
if a majority of them in each trust so resolve, to appeal to the Chancery Divisi 
in such a way as to claim to have the scheme’ in question varied or discharged 
a new scheme ordered by the Court as prayed by the appellants, or as the ( 
itself may direct; (2) that a reasonable period of say three months | the present reauc« 
period is, I apprehend, in a case of pooling at any rate, too short] is allow: 
in which to launch an appeal and (3) that the costs of an appeal would be in t! 
absolute discretion of the Court. Secondly, Rules of Court should lay down t 





* They will for many years to come have a good deal to do over the remaining fiel 
registering, advising, enquiring, inspecting accounts, collecting reclaimed tax 
charitable trusts and the like. 
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cedure in such terms as to preclude any suggestion that the Weir Hospital decision 
f 1g10—or rather that part of it which decided (possibly obiter) that in a supposed 
ict cy-prés case the Court would not intervene beyond seeing that the Commission 
Ministry) did not exceed its powers of scheming—should be a precedent in 
egard to the newly proposed relaxed cy-prés scheming. The Rules of Court could 
also with advantage provide that the Court, while retaining on the one hand its power 
visit frivolous or vexatious appeals with costs to be paid by the Trustees, should 
n the other hand have full discretion to order the Trustees’ costs to be borne by 
the Commission (or Ministry) or to be paid out of any fund or funds. Not without 
hesitation, I am of opinion that prima facie, in the case of small charities, with an 
income under £100 p.a., the principles relating to poor litigants under the Legal 
\id and Advice Act, 1949, should be invoked. The costs of an originating summons 
would in any event be no great matter, and substantially less than those of a public 
enquiry. The parties to a summons would presumably appear in person or by solicitor, 
or conceivably at some stage by junior counsel. The Central Authority would presum- 
ably be represented by its legal department. 

13. I am not convinced that a new Commission should be linked with a depart- 
mental or even a non-departmental Ministry and be subjected by statutory instrument 
or regulation to control, however remote. If the proposals of the Main Report or the 
alternative or supplementary ones in these present observations find their way onto 
the statute book, it will or should be many years before any further legislative action 
is required. The new Commission should in my view be independent of the Executive 
and find any necessary channels of communication with it through its President or 
its two Parliamentary members. Excerpts from the separate evidence of the former 
Parliamentary Commissioner are set out in Annexe L hereto. His first thoughts 
emerge in Part I of this annexe. Part II testifies to his second or alternative thoughts, 
and suggests for a new Commission the analogy of the Forestry Commission. I think 
that it is a far cry from a charity commission concerned mainly to supervise 
charitable trusts and not trading, or spending or risking public money, to the Forestry 
Commission which under the Forestry Acts is concerned to acquire land by 
compulsory purchase and run or join in running an industry. One must, I think, 
beware of ‘‘over-government” by carrying the principle of a Board answerable to 
a Minister, but for which, by a blurred responsibility, the Minister is only partially 
answerable in Parliament, into a sphere to which it is not necessarily suited. Moreover 
the Forestry Commission and its procedure were criticized by a friendly detached 
observer as one of the less successful experiments in English forms of government, 
at any rate in the year 1941 and again in 1951. I should think that this suggestion, 
and that in Chapter 10 of the Main Report so far as it resembles it, would require 
serious reconsideration by Her Majesty’s Government and by any revived machinery 
of Government Committee which may come into being and by Parliament. 
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MORNING SESSION 
OPENING REMARKS 


MR. E. MUNRO RUNTZ: As Chairman of the Royal Society of Arts it gives me 
creat satisfaction to see such a good attendance here to-day. On behalf of my Council 
I give you a hearty welcome and hope that the discussion may be interesting and 
fruitful. 

When it was suggested that the Royal Society of Arts might provide a suitable 
forum, my Council readily agreed and, I think, for three main reasons: first of all, 
the objects of the discussion are well within the scope of the Society's widely thrown 
net; secondly, the present state of the law with respect to the administration of trusts 
is out of date; and thirdly, this subject is of great interest to all societies like ours, 
and particularly so to our Society for during the last six months my Council has been 
considering the question of nearly thirty trusts for which we are responsible. Indeed, 
to quote the words of David Garrick when he retired from the stage, ‘‘A fellow feeling 
makes one wondrous kind”’. 

[ wish you a successful day. 


THE CHAIRMAN: There is very little for me to do to-day except to say how pleased 
I am to be here. I am here not as an expert in any way, but purely to act as your 
it Chairman, and in that capacity I promise to do my best. The agenda is a fairly 
lengthy one and I shall confine the bulk of my attentions to trying to keep the time- 
table up to date. So if, at any time, I seem a little sharp I know you will forgive me 
on that score alone. 

I would remind you, in that connection, that this is not anything except 
a conference; it is not, so to speak, a Court of Appeal, and I hope people will not, 
therefore, try to re-open evidence in too large a way. Will they, in dealing with 
points, whether they gave evidence or not before the Committee, refer to the particular 
paragraph with which they are dealing, but not necessarily repeat all that was said 
before the Committee originally. The introductory remarks will not be very long 
on any subject. 

At the end of the proceedings I take it that I shall be asked, in conjunction with 

the Chairman of Council, to prepare a memorandum of what has taken place with a 
view to forwarding it to the appropriate authority, presumably the Prime Minister. I 
do not think, therefore, it would be appropriate to-day to formulate any resolution. It 
will be quite sufficient for me, from the Chair, to take the sense of the meeting on any 
particular subject and record it in due course. 
i Having said that, I think all I need do now is to call upon Lord Nathan who has 
come here to-day to open the proceedings. I know he will not mind my saying to 
you that this is his first appearance in public since his serious accident, and it is all 
the more a matter for our congratulation that he should have chosen this as such 
an occasion. 


LORD NATHAN: For a good many years I have had the privilege of being a 
Fellow of the Royal Society of Arts, but this is the first occasion upon which I 
have spoken from its platform. This, therefore, is in the nature of a maiden speech 
for me and, as is traditional with maiden speeches, I have to crave your 
indulgence. 

This Society is about to celebrate its bicentenary. It was already almost a cen- 
tenarian when the great Charitable Trusts Act was enacted. Now, one hundred 





497 





JOURNAL OF THE ROYAL SOCIETY OF ARTS 12TH 


TT 


years later, in line with its long tradition of public service, it provides a f 
discussion upon a matter of great moment to large masses of our people ar 
country as a whole, particularly to those like you and me who have spe: 
of our time in voluntary service of one kind and another. Indeed, I thin 
say, without being thought inept, that even our work as a committee on c! 
trusts was an instance of voluntary service in action. What an opportu: 
that here, in the forum provided by this ancient Society, in the hall 
owes to the genius of the brothers Adam and which it has occupied sin 
built for the Society, a conference should be opened on such a subject as t 
I hope that we shall all take full advantage of it. 

I trust, as the Chairman has indicated, that the discussion may take th: 
of a second reading discussion, avoiding the smaller points which might 
at a committee stage; for bear in mind that this is likely to be the last con{ 
that will take place before a debate which will be initiated in the House of | 
by Lord Samuel in the course of the next few weeks. The views expressed 
the climate of opinion that is disclosed, will, I do not doubt, have some et! 
as they should have, upon the course of the discussion in the House of Lo: 

This is the first conference I have had the privilege of attending upon this 
subject of charities since the publication of our Report. It was presented 
Parliament just before the Christmas recess. A considerable number of confer 
ences were arranged in various parts of the country, notably one in Londor 
the National Council of Social Service, which has taken, from the outset, a for 
most interest in this subject. I was to have attended those conferences and t 
have attempted to develop the theme expressed in our Report and 
have had the advantage of listening—more important than speaking on suc 
occasions—to the various views expressed so as to ascertain the reaction of publi 
opinion to our Report. By mischance, however, I sustained a severe accident in 
January, as a result of which I have been out of action ever since. I have attended 
none of the conferences; this is my maiden speech upon the Report of th 
Charitable Trusts Committee and this is the first occasion I shall have had of 
hearing what those so intimately concerned think of the proposals we have made 

There have been circulated to you some general observations by way of an 
introduction to the conference. Its purpose was to pin-point those matters to 
which, it was thought, attention should particularly be directed. I do not propose 
to attempt to traverse again the ground covered by that introduction. | think, 
however, I may be permitted a few observations. 

It was obvious from the argument in Lord Beveridge’s book on Voluntary 
Action, and from the course of the debate in the House of Lords, that a foremost 
object of our enquiry must inevitably be the examination of the cy-prés doctrine, 
its application in the past and the propriety of modifying it for the future. You 
will find that that is the central theme of our Report, and it is accompanied by 
other proposals directed to re-enforcing the safeguards which we suggest against 
its abuse. 

Although, however, the cy-prés doctrine and its relaxation is our central theme, 
it is not, of course, the only subject connected with charities to which we had to 
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give our attention. There was, for instance, the awkward problem presented by 
imperfect trust instruments, upon which the Government has already announced 
its intention of introducing early remedial legislation as regards existing trusts. 
[here was the difficult question of exceptions which involved the consideration 
of the position of universities and schools, the doubtful legal relationship to 
the Charity Commission of the Church Commissioners, and a problem of 
a rather technical character of mixed charities. There was the question of the 
enlargement of the range of trustee investments, but that, of course, so far as 
charitable trustees are concerned, is only part of the larger problem of 
investments available to trustees in general. 

There was, as there was bound to be, considerable discussion amongst us on 
the question of Common Good Trusts. Lord Samuel, who introduced the 
historic debate in the House of Lords in June, 1949, drew attention to that in 
a way which made it imperative that we should give full consideration to it. 
You will have seen that we should welcome the establishment of local and 
spontaneously created Common Good ‘Trusts and that we recommend the 
creation, by statute, of two national Common Good Trusts, with trustees 
appointed by the Queen in Council and with resources provided out of public 
funds. 

All these and others are important matters in themselves, but when we regard 
this problem of the law and practice of charities to-day, we are inevitably brought 
back to the central problem of the cy-prés doctrine, its application and its exten- 
sion. I have no doubt that that will be prominently in your minds to-day. 

You may rightly ask, what was the mood, what was the temper, in which we 
approached the contemplation of our subject. That is indicated by our very first 
chapter, which we put in the fore-front of our Report, on the value of charity 
in the modern social structure. This was designed to establish and make 
manifest, as I think it does, the vital importance which we attach to voluntary 
action in all its aspects. ““Democracy, without voluntary exertion and voluntary 
idealism, loses its soul.’’ That is the noble affirmation to which we whole- 
heartedly subscribe. Those are not my words; they are the words of Lord 
Pakenham when he spoke in the debate in June, 1949, for the Government of the 
day, and I have no doubt that that affirmation would be accepted no less by the 
present Government. For this matter of charitable trusts there is no political 
aspect, there is no controversy in any political sense. We based ourselves on that 
view—that voluntary effort and voluntary idealism must be maintained and 
reinforced—in considering all the matters with which we were confronted. 

In our Report we gave much attention to the position of trustees. I do not 
know how many trustees there are day by day administering the vast range of 
charitable trusts—they are all participants in a public duty, not a private 
responsibility, for every charitable trusts is a public trust—but I suppose, from 
the number of trusts we know of, that there cannot be far less than half a million 
persons who are occupied in the administration of charitable endowments 
as trustees. 

We have been anxious to support and underpin voluntary service and, whilst 
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attempting to relieve it of some of its administrative annoyances, to p 
intact its full public responsibility. I do not know, nor do you, how 
voluntary societies there are, but you know, and I know, that they are 
number, attracting to their ranks untold numbers of social workers. \\ 
had in mind throughout that we must underpin the voluntary work und 
by this vast number of workers coming together for the public adyai 
all, in some form or another, having a hand in the administration and the 
of charities and charitable trusts. 

These proposals pay a good deal of attention to the position of ti 
and of voluntary organizations. I think some of the queries in the press, 
whether we have supported voluntary effort sufficiently, are upon examina 
found to be misplaced. But let it always be borne in mind that every charit 
as I have said, is, by its very definition, a matter of public interest in t 
must of its nature concern the community or a substantial part of it. D 
let us forget that ultimately, when the matter is resolved, the persons for \ 
all this is done are not the trustees or the voluntary organizations, but 
beneficiaries, that vast mass of men, women and children, in large groups 
small groups, inchoate, diverse, shifting, varying in number from place to p 
moving from qualification to disqualification and back again to qualificat 
some localized, some country-wide; it is for the beneficiaries that charities exist 
it is for the beneficiaries that trustees work and that voluntary societies ey 
themselves. Let us not forget that, and let it be our aim, as I am sure it is \ 
wish, that as a result of the charitable endowments which benefactors | 
made for them, the beneficiaries for whom they were intended shall hav 
and have it more abundantly. 

THE CHAIRMAN: We will now go to the next item on the agenda, and I will 
Sir John Maude to introduce this. 


I. DEFINITION OF CHARITY AND SCOPE 
OF THE JURISDICTION 
INTRODUCTION 


BY SIR JOHN MAUDE, K.C.B., K.B.E. 


Vice-Chairman of the Charitable Trusts Committee 


I need not say that there are two main issues which we discussed in our chapter 
on definition: the first is the difficult question, whether the old statutory definition 
should stand or whether it should be replaced. The second is the still more difficult 
question: if it is replaced, what should replace it? 

Let me remind you what the existing law is. The first of the Charitable ‘Trusts 
Acts, the Act of 1853, contained a definition of “‘charity”’. It said in effect that 
for the purposes of the Act an endowment or foundation is not to be regarded 
as charitable unless it falls within “the meaning, purview or interpretation 
of the old Statute of Elizabeth I. That brings us, as you know, to the famous 
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¢ preamble to the Statute of Charitable Uses. That preamble does not really 
ny contain a definition but a list. It is really a recital of the kind of objects towards 
which Queen Elizabeth and “‘sundry other well-disposed persons” had hitherto 
heen accustomed to devote monies, lands and so forth. You may remember that 


n Lord Macnaghten, in the famous Pemsel case, described it as ‘‘a list of charities 


so varied and comprehensive that it became the practice of the Court to refer 


ict to it as a sort of index or chart’. That is how the statute law stands to-day. 
The definition of 1853 throws you back to the preamble to the Statute of 
: Charitable Uses, and the preamble was for that express purpose kept alive 
to when the rest of the Statute was repealed in 1888. 


n There would not be time to read it in full; many of you will be familiar with 
its archaic language. It includes a number of objects which are, in effect, dead 

the redemption of prisoners or captives, and so on; other objects which, 
though far from being dead, have, for all practical purposes, passed out of the 
realm of charity into that of public services—the maintenance and repair of 
highways, causeways, ports and so forth; and other objects again which are 
highly alive and relevant to modern conditions. We do not now talk of the 
e, “Supportation of Persons decayed,” but no-one will deny that the welfare of the 
m, old is a very live and topical subject. 

Now, a word about the Pemsel definition. That, as you know, is the definition 
which Lord Macnaghten himself framed in a case decided in 1891, but it is 
ur largely taken from a much older statement made by Sir Samuel Romilly nearly 
a century before. It is perhaps more aptly described as a “‘classification’”’ than 
a ‘“‘definition’’, and it classifies charities under four headings: the relief of poverty; 
the advancement of education; the advancement of religion; and other purposes 
beneficial to the community not falling under any of the first three headings. 

Since 1891, the definition has been discussed over and over again in the 
Courts and one important refinement now well established is that, although 
the words used were “‘beneficial to the community”, it is not sufficient to show 
that the object in question is beneficial to the community. It has to be, to use 
the words of Lord Cave, in a case decided in the 1920's, ‘beneficial to the 
community in a way which the law regards as charitable’. That throws you 
straight back to the words of the preamble. 

We discussed this topic very fully with our witnesses, and I think it is true to 
say that the great bulk of them were in favour of a new definition. The lawyers 
—we had the advantage of some very eminent lawyers before us—were much 
more doubtful than the lay witnesses. 

The lay witnesses, for the most part, put their arguments in two ways. There 
Was no suggestion that by and large the scope of charity, as now defined by the 
Courts, was either too wide or too narrow. I say “by and large’’ because there are 





2 some very difficult borderline cases. Time does not permit me to do more than 
. mention two of those discussed in our Report. It would take too long to describe 
: them in any detail. 

The first is the difficult question of the “nexus of common employment” 
iS 


illustrated in the Oppenheim case. The second raises a question of importance 
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to the Roman Catholic community in a case (Gilmour v. Coats) connected 
an order of contemplative nuns. 

Subject to one or two points of that kind, there was a general consens 
opinion, both amongst the lawyers and the lay witnesses, that the scop 
charity, as now recognized by the Courts, was about right, neither too wid 
too narrow. 

The laymen told us two things: first, that prima facie a definition framed 
hundred years ago, in circumstances very different from those of the present 
must almost necessarily be out of date and could, with advantage, be repla 
secondly, that the definition gave rise to difficult questions of law and that 
often meant, at the best, expensive and prolonged litigation and, at the worst, | 
frustration of the obvious intentions of a testator. 

The Committee felt a good deal of sympathy with the point that the langua; 
is antiquated and perhaps more particularly for this reason. In a later chapte: 
the Report we suggest that it would be an enormous advantage if the whole of 1 
law of charitable trusts was re-written in a simpler and shorter form. We belie, 
that something like a score of Charitable Trusts and Endowed Schools Acts 
could be put in a relatively short and simple statute, and that would bs 
immense help to trustees, to their staff and to their legal advisors. As a practical 
matter, it would be difficult to go to Parliament and ask them to pass a bill whi 
contained in one of its most important clauses the exact words of the preamble. 
To legislate in the twentieth century in language such as “‘for aid or ease of poor 
inhabitants concerning the payment of fifteens’’ would be baffling. Half th: 
electorate would think you were dealing with rugby football. 

The other point is a much more fundamental one: could one, by a re-definition, 
get a greater degree of certainty? On that I may say that the Committee and 
certainly our legal witnesses were not very hopeful. The truth is that you 
cannot have it both ways. If you believe that charitable objects ought not to b 
static, that some things will inevitably pass out of the scope of charity whilst 
other things will pass into it, then it is very difficult to see how you are going to 
avoid these borderline cases which must be resolved by some authority. 

I may say in passing that the Committee were quite unanimous in their view 
that when these questions do have to be resolved, the judges of the High Court 
and, I would add, all the judges of the Chancery Division and not just one 
assigned judge, as was suggested to us by some witnesses—are the best body to 
deal with them. 

As you know, we came to the conclusion that there should be a new definition, 
but that any attempt to define exhaustively by enumeration would be quite 
impracticable and, for the reason I have just given, would be wrong in principle. 
Instead of leaving the sphere of charities flexible, it would merely cast it into a 
more rigid mould. After many discussions we thought that to import into the 
statute law language on the lines of what I may call the Pemsel definition, would 
be the right thing to do. But we were all clear—and still more clear after talking 
to Mr. Justice Vaisey and other lawyers—that it would be a mistake to do any- 
thing which wiped out by a stroke of the Parliamentary pen the whole of the cas« 
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law. It is tempting to do that and to start with a clean slate, and they have said 
that they find it extraordinarily difficult to reconcile the various decisions or to 
find any common principle; but, on consideration, the Committee feel it would 
be a mistake and would merely mean that at large expense, and with great labour, 
a new case law would have to be built up. 

Ultimately we recommended that there should be a definition on the Pemsel 
lines, that is to say, the four classes, but its effect must not be to undermine the 
existing case law. You can see in our Report one possible form of words which 
Mr. Justice Vaisey and other eminent lawyers from Lincoln’s Inn were inclined 
to favour, but there may be other ways of doing this. That is a question which 
may ultimately have to be considered by the Parliamentary draftsmen and people 
responsible for turning projects into Parliamentary bills. 


of DISCUSSION 


MR. GEORGE RINK: I should like to urge strongly that, although you cannot scrap 
case law, any definition should expressly extend the scope of the definition of charity. 
There are a number of objects, I think many people would agree, which ought to be 
treated as charitable but are not. 
al The Report mentions the question of nexus of common employment. It would 
surely be an advantage to have in any definition a clause providing that the mere fact 
that there is a nexus should not prevent a trust from being charitable, if it would 
otherwise be charitable, for instance, as being for the relief of poverty among a large 
section of the public. 
1€ There are other examples. There was the case of Strakosch, in 1949, in which the 
Court of Appeal held that a trust for ‘the appeasement of racial feeling between the 
n. Dutch and English-speaking sections of the South African Community” was not 
id charitable. The reason was that this object might be achieved in several possible 
ways: one would be by education in the widest sense, which would have been valid, 
but another way would be to support the political party or newspaper which had such 
appeasement most at heart. I should submit that an object of this kind, which is 
st perhaps political in one sense, but is certainly not political in the sense of being aimed 
to at helping one party rather than another, ought to be included in the scope of charity. 

I should like to mention just one other trust which is beneficial to the community, 
although not in the sense which the law regards as charitable; it is the trust which the 
late Lord Astor set up for The Observer. Its main objects were these: the establish- 
ment, maintenance and promotion of good understanding, sympathy and co-operation 
1e between nations, and also between different sections or people in any nation or 
to community; the promotion of adoption and maintenance of the highest standards 
throughout the profession of journalism; the preservation of the independence and 
integrity of newspapers and the maintenance by newspapers of fearless educative and 
constructive policies. The basis of the invalidity of these objects seems to be that 





ke they may somehow get mixed up with politics. My submission is that any definition 

e. of charity should lay down that the mere fact that its object might be attained by 

a political means should not prevent the trust from being charitable, provided that the 

e main purpose was not to help a political party, although possibly there should be also 

Id a provision precluding the use, in such a case, of political means for attaining the 
object. 

1g 


To sum up, although any definition must be based on case law, it should make it 
clear that a number of factors which now prevent a trust from being charitable, should 
se no longer do so, 
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MR. ROBERT POLLARD (The Arthur McDougall Trust): I should like to su; 
the last speaker. It does seem to me quite clear when you read the law report 
the existing case law is by no means satisfactory. There are a number of 
cases to which the last speaker could have referred: for instance there was 
where money was left for adult education to the Labour Party and that was he 
to be charitable, although it would have been used for educational and not p: 
purposes. 

The law of charity should not be left to the arbitrary decision of one Cha 
judge. There should be some better machinery if we are to keep the case law 
in particular there should be better machinery for getting a more authorit 
decision from the Court of Appeal. One judge may happen to take a dislike t 
particular charity; judges do not decide these matters purely on law, they 
exclude their own personal (perhaps subconscious) feelings, however muct 
think they can. 

I suggest that the Charity Commissioners, as reconstituted, should automat 
be made a party to all proceedings before the Courts in which the question has t 
decided whether a particular trust is charitable or not, and that the Commis 
should then have a right of appeal against the decision of the judge of first insta: 
This matter could and often ought to be decided at public expense, and not bx 
for by the funds of the trust. There is a public element involved here and public fu 
should bear some of the costs of litigation. Many of these past decisions might 
been put right if they had gone to the Court of Appeal or the House of Lords 

There is great difficulty under the existing law in knowing whether a tru 
charitable or not. All lawyers when drafting these trusts run into this difficulty 
I do not see that the Committee’s proposals do much to help the draftsmen of trust 

This leads me to Chapter 12 of the Report on the question of imperfect 
instruments. On page 132 the Committee say that they do not propose to chang 
law as laid down in the Diplock case and that if a man gives his property for charit 
or benevolent purposes that trust is to continue to be void. 

On page 131 they quote a very interesting statute from Victoria and New Zeal 
which says that no trust shall be held invalid by reason that some non-charit 
and invalid purpose is included in its purposes, and that the Court is to disregard t 
non-charitable elements. I gather that a majority of the Committee are not in fa 
of this Act and their reasons are most unconvincing. Why should testators not 
helped in these circumstances? Why, because a solicitor, in drawing up a will 
made a mistake in wording, should a whole trust be held invalid, and the public not 
allowed to benefit? 

I hope that this conference will endorse the view that, if a charitable intenti 
clear from an instrument, the bad drafting of the instrument should not be held t 
upset the charity, that the testators’ intentions shall be allowed to prevail and that t 
Court shall have the jurisdiction by the statute which has worked quite well 
Australia and New Zealand. 


SIR JOHN MAUDE: As I think Mr. Rink knows from our Report, we did sugg 
rather tentatively that it might be safe to deal with his point on the nexus 
common employment in a negative way. That is a possible view to tak 
On the whole, after a good deal of consideration, we thought that, even if it wer 
put in the negative, the danger of an inference, which nobody could foresee, bein 
drawn, which might play havoc with the general law. It is not for me to say whether 
we were right or not; that was our conclusion. 

As regards the other points, we were conscious, of course, that there are difficulti: 
and to my mind enormous difficulties, about the borderline between charitable and 
non-charitable when you get anywhere near the range of politics. The anti-vivisectior 
case shows the kind of difficulties. Quite frankly, we have not seen our way to lessenin 
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hose difficulties. I think anything in the shape of a partial enumeration would do 
more harm than good. 

As regards Mr. Pollard, I could not quite understand what he meant when he 
talked about the arbitrary decision of a single Chancery judge, because every case 
can be taken to appeal. I know it is an expensive matter, but it can be done and it 
often is done. As appears from the Baddeley case decided yesterday in the Court of 
\ppeal, it can be successfully done. 

I might repeat what I said before, that we came very definitely to the conclusion 
that it would be a mistake to have a single judge to whom this work would be assigned. 
\ good many charitable bodies made that suggestion. They thought you would thereby 
get more uniformity. The objection to that was put in a few words by Mr. Justice 
Vaisey when he said that if you have one judge to whom all the work is assigned, he 
is more likely to get a bee in his bonnet than eight Chancery judges. He told us that 
Chancery judges are, in fact, careful to consult each other when they have these 
difficult cases before them in order to try to keep in line. 

Mr. Pollard raised another interesting point, which we discussed, in connection 
with the Australian legislation. I think the question whether the Australian and New 
Zealand legislation should be copied in this country is a difficult one. It has consider- 
able attractions. If you look up the cases you will find some in which the system 
seems to act very simply. One case that comes to my mind is where a man left a sum 
of money for the benefit of the blind and their children. A trust for the benefit of the 
blind is obviously charitable; a trust for the benefit of the children of the blind, who 
are not themselves handicapped and may be millionaires, is not. The Court decided 
to treat it as a trust for the benefit of the blind alone. 

Other cases were more difficult. There was one case in Melbourne in connection 
with a Roman Catholic newspaper in which the Court found it impossible so to 
re-arrange the trust that its objects would be charitable and accordingly declined to 
apply the Act. 


THE CHAIRMAN: We will pass to the next item, and I will ask Mr. Astbury to 
open the debate. 


Il. INFORMATION ABOUT CHARITABLE TRUSTS 
INTRODUCTION 


BY MR. B. E. ASTBURY, C.B.E. 


Secretary, Family Welfare Association, and member of the Charitable Trusts 
Committee 


I will not take more than a couple of minutes to pin-point the recommendations 
in regard to the recording of charitable trusts. Many witnesses stressed the 
necessity for compulsory registration of all charitable trusts. Prominent among 
the witnesses who stressed the importance of such a recording were social 
workers, particularly those in citizens’ advice bureaux and information centres 
throughout the country, who were repeatedly receiving requests from private 
citizens who wished to know whether a charitable trust existed to meet their 
particular problem. 

My Association receives something like 40,000 enquiries a year regarding the 
status of charities and enquiries as to the existence of charitable organizations and 
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charitable trusts to meet a specific need. Of those 40,000 enquiries, son 
like 5,000 a year are enquiries as to the existence of charitable trusts. 

There is, therefore, abundant evidence to show that citizens find it imp 
to discover particulars of charitable trusts to meet their problem or ne 
were told both by the Ministry of Education and the Charity Commissioner 
there is no complete record of charitable trusts in this country. The Minis 
Education have information regarding some 30,000 educational trusts 
Charity Commissioners have information regarding some 80,000 non-educat 
trusts. But neither the Ministry nor the Charity Commissioners would say 
proportion of the total number of trusts in this country that 110,000 represe! 

There was a point made by a number of witnesses that it was important « 
voluntary social service movements as a whole to know what resources art 
able for their work. The days of large benefactions of large donations and 
scriptions are, for all practical purposes, over. If the voluntary social ser 
movement is to survive in this country it has to find new sources of fina: 
support. They feel that one particular avenue is more or less closed sinc: 
have no knowledge of charitable trusts whom they could approach in connectio1 
with their work. 

We have recommended, in effect, that the existing law should be enforced 
as a control, but as a source of information. We have recommended, as you know 
that trustees should be obliged to inform or to record with the Ministry 
Education or with the Charitable Commissioners, as the case may be, certain 
particulars regarding the charitable trust of which they are trustees. ‘That 
information is quite simple. It only involves supplying the name of the trust, t! 
date of its foundation, a short statement of its objects, the name and address of 
the Chairman and the Secretary and the address at which deeds are kept. \\ 
suggest that failure to comply with that very simple request should involve a 
penalty of up to £5. That would, in the main, only apply to trustees who refus 
to record the information available. 

We suggest that when this record is complete the Ministry of Education and 
the Charity Commissioners should take extracts from the records and supp] 
county councils and county borough councils with particulars of trusts covering 
the geographical area of their county or their county borough. In that case the 
citizen would be able to inspect at local level the register or the list of trusts 
covering that particular area and could also inspect the record of trusts of a 
national character. We think that is perfectly simple. 

I would emphasize what I said a moment ago, that in making the recom- 
mendation we did not envisage it is any way,as a control, but really as a source o! 
information for the benefit of the beneficiaries and for the voluntary social service 
movement as a whole. 





DISCUSSION 


MR. C. ARNOLD-BAKER (National Association of Parish Councils): You will 
appreciate that when it comes to a matter of recording charitable trusts, a rather 
special problem arises, when you have to deal with the 8,000,000 people scattered 
throughout the 11,000 parishes in England and Wales. The purpose of recording 
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ng .ese trusts presumably is to make information about them readily available 
ro people who may hope to benefit from them; but a register which is in London 
nd which has copies of local applications in the nearest county town is far too 
remote from the average dweller in the ordinary parish. 

This is, I believe, a matter of great general importance ; parochial trusts are probably 
the most numerous trusts in the country, and the county town, from the point of 
view of, shall we say, the county apprentice who wants a grant towards his tools, 
I is too far off. Moreover, the approach to so large and august an institution as the 
County Hall is very often not a very easy one for the country dweller to make. 

Mr. Astbury and I were at a meeting in Preston last Saturday and we heard it 
suggested that copies of that part of the register applying to a very small area like a 
parish or a group of parishes should be deposited at the local post office. One can think 
of other ways of localizing the publicity. In former times there were large boards fixed 
vail- up inside churches upon which charities were publicly recorded for all to see. 

I am not concerned with the details, but what I am very much concerned with is 
that publicity for the trusts should be much more localized than is at present proposed. 
I believe that in that case a great deal of the difficulties and the suspicions that are 
connected with the administration of small charities would disappear. 





MR. P. A. SIMPSON (Congregational Union): Mine is a body which administers 
about a thousand trusts for the benefit of small churches up and down the country, 
and I submit that to record these particulars will give immense labour with no corres- 
not ponding benefit, because these particular trusts refer only to individual churches 
ow, and can be of no interest to the general public in the neighbourhood. There is no 
question of giving information to beneficiaries and I do submit that the question of 
these religious trusts might be considered separately from the general run of ordinary 
common good trusts. 

MR. D. F. MORGAN (Boy Scouts’ Association): My Association, which is 
incorporated by Royal Charter, has been held to be an educational charity. It has, 


3 of throughout the country, something like 13,000 different units of different grades, 
We each of which is itself an educational charity. That has been so held in the past by 
ea the Charity Commissioners, and I believe the same view is now held by the Minister 


of Education. 

Does this mean that, under this scheme, a small group of boy scouts in a little 
place in the country has to record each detail? If so, we are going to have some 
proportion of 13,000 cases to record in that way. 


MR. ASTBURY: The answer to the last speaker is that the boy scouts would 





ing not be an endowed charity and, therefore, would not come under the suggested 

the jurisdiction. 

sts MR. MORGAN: Quite a number of our units, if not considered endowed 

fa charities, are mixed charities both under the former definition and under that proposed 
by the Committee. 

m- THE CHAIRMAN: In that case they would have to register. 

ot MR. J. W. MARGETTS: I did wonder whether, in connection with the registration 


ice procedure, it might be possible for persons setting up a new trust to submit particulars 
of their trust in advance for some form of adjudication, so that they could be sure 
when their trust were set up that it would come within the charitable trust definition. 
It seems to me the setting up of a registration office could be a means of facilitating 
some form of this adjudication procedure. 

er SIR ERNEST GOODALE, C.B.E., M.c. ‘(A Vice-President of the Society): I rather 
ed wonder what hopes the Committee has that this proposal will be more honoured 
than the previous regulation? Is the £5 penalty going to make all that difference? 
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Does it mean that not only will you have to register the charity initially, bu: 
you will have to give information regularly whenever any Secretary or Chai: 
changes? I think that that requirement would soon fall into desuetude. 


LORD NATHAN: Perhaps I might answer Sir Ernest Goodale’s points. ‘T} 
not, in any real sense and having regard to the terms of the existing law, imp 
an additional burden upon contumacious trustees. Though the present obligat 
of trustees will, under our recommendations, be divided into two classes—reco: 
and accounting—they are both parts of their existing public accountability, s 
this fine of £5 is a substitute, a smaller penalty. At the present time contuma 
trustees are liable to be hailed before the Court for contempt of Court and ¢ 
imprisoned. This obviously is not a remedy to which the Charity Commission \ 
be likely to resort very often. They have done so but seldom; but that is the per 
to which trustees are at present subject if they are recalcitrant in rendering ac: 
or other information which the court are entitled to require as the law now sta 
The suggestion now of a penalty of up to £5 in a Court of Summary Jurisdicti 
of course, something far less. It is in line with modern procedures under the Frie: 
Society Acts, Companies Acts, and other legislations of that kind. As we all k: 
from experience, whether we are trustees or directors of companies—whether de\ 
to charity or otherwise—no government department ever takes adverse action of t 
kind until all the possibilities of getting a reply have been exhausted. It is a \ 
modest sanction. If people accept public responsibilities, I think they must ex; 
to be exposed to a modest sanction if they fail to fulfil them. 


The other point was whether, on each change of chairman or secretar 
a record would have to be made or some document filed. That was not 
suggestion. Our suggestion was that all such changes should be indicated in the ann 
return. There would be an initial return to start the recording system and then ther 
would be annual returns of accounts, and any changes recorded. 

I do not think I need say much more about Mr. Margetts’ suggestion except 
that he and I are very familiar with the procedure of adjudication of document 
for stamping. If you present a document for the expression of a preliminary view 
to the Inland Revenue Authority as to what stamp duty they propose to charge, of 
course they are not bound to do so; it is merely a courtesy. On the other hand, if you 
ask people to give a view on some hypothetical suggestion as to a proposed trust, t! 
are likely not to be very receptive. 


THE CHAIRMAN: We will now pass on to controls, which Mr. Allen will deal 
with. 


III. CONTROLS 


INTRODUCTION 


BY MR. D. R. ALLEN, O.B.E., M.C. 


Member of the Charitable Trusts Committee 


I propose to go through Chapters 5 to 8, one by one, just referring to th 
recommendations, and then to say what led the Committee to reach their 
conclusions. 


Chapter 5. Powers of Enquiry. At the outset may I emphasize that the 
Committee does not advocate, nor would it regard with favour, the imposition 
of any stricter controls. The most important control, Powers of Enquiry, we 
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leave as it has been exercised for the past century. We believe that the way these 
powers have been given effect to by the central authorities is the right way. They 
have left the trustees with complete freedom to administer their trusts as 
they think fit. We did feel that the central authorities might, with advantage, 
encourage trusts to raise their standards—the central authorities would require 
additional staff for this purpose—and we refer to this in Chapter 10. 

In this Chapter 5 we do, however, make certain specific proposals. ‘The 
first proposal—and I rather think there is going to be disagreement with 
it—is that all trust accounts should be audited. At the moment the central 
authorities receive the accounts of a large number of charities, and they scrutinize 
them, but their scrutiny may come two, three or more years after the event, 
and any irregularities remain undiscovered for a very long time. We believe that 
any irregularities would come to light more readily if an audit were carried out. 
With the large trusts, of course, it would be a professional audit. We do not believe 
that, with the smaller trusts, a non-professional audit would be burdensome ; 
there is generally in a district, however small, somebody professionally qualified 
or other suitable person quite willing to undertake what is needed. 

Lord Nathan has just referred to the penalty for failure to submit accounts, 
ultimately committal for contempt of court. We suggest that that should be 
repealed, and, in its place, there should be a fine, levied and recoverable 
summarily. We believe that the old method is cumbersome, expensive and causes 
undue delay, and the suggestion which we have made would be a simpler and 
more suitable method of obtaining compliance with the statutory requirement. 
We suggest that accounts should be submitted in duplicate, about which there 
has been some criticism, but we believe that this would help not only beneficiaries 
but members of the public generally who wish to enquire into the administration 
of trusts. We were appointed to report upon the changes in the law and practice 
necessary to enable the maximum benefit to the community to be derived from 
these trusts, and we believe this to be one of them. 

Chapter 6. Official Custodians. During the course of our enquiries, we were 
surprised to find ignorance among trustees as to the functions of and benefits 
to be derived from the vesting of land and securities in the Official Trustees. Our 
recommendation is that all lands and securities subject to the jurisdiction should 
be vested as a statutory requirement. 

The advantages to be secured from the vesting of lands in the Official Trustee 
of Charity Lands are that the title to the lands is simpler, dealings on the part 
of the trustees are cheaper and less cumbersome and the expense of vesting in 
new trustees is avoided. We considered this last to be a very important reason 
for compulsory vesting. With regard to the vesting of securities in the Official 
Trustees of Charitable Funds, one great advantage is that the dividends are 
remitted without deduction of British income tax and the need for reclaiming 
tax is avoided. The need for the transfer of securities on the appointment of 
a new trustee is also avoided. I should like to emphasize that the Official Trustees 
have no power whatsoever to interfere in the administration of the income or 
in the management of trusts in which the land and securities are vested. The 
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trustees are in no way hindered or prevented from exercising any of the 1 
of ownership. We think that the advantages outweigh the disadvantages; | 
our recommendation. We realize, that with incorporated trusts, the pos 
may be somewhat different, but this is dealt with in paragraph 230. 

Chapter 7. Control of Dealings in Land. We recommend—and I believ: 
everybody will agree—the repeal of Mortmain and of Charitable Uses 
consider that the existing restrictions on dealings in lands are well con 
and should remain. We heard a number of witnesses on this subject, and 
mately came to the conclusion that these restrictions are, by and large, beneticia 
to the charity. We had some doubts about the unique system which prevails 
upon the sale of charity property (it applies also in the granting of building 
leases, and of long leases) if the central authorities require advertisement 
A number of arguments were presented to us for dispensing with this require- 
ment. We were told that it caused long delays, and that sales occasionally wer 
lost because of it. There was originally some difference of opinion among members 
of the committee about this, but again we reached a unanimous conclusion that 
the requirement was of benefit to the charity and should remain. We believed 
that, where delay was caused, the fault lay not with the central authorities so 
much as with trustees who did not know quite what the Commissioners or the 
Ministry of Education required. I should like to say here that it must not be 
taken that the Commissioners always require advertisement; they do not. If it 
can be shown that a sale, or the granting of a building lease at terms which ar 
set out, is of obvious benefit to the charity, the Commissioners, and the Ministry 
of Education also, will consent to do without advertisement. 

Chapter 8. Range of Trustee Investments. Here we recommend an extension of 
the present range, and our proposals have received almost unanimous approval 
in trustee and financial circles. 

First of all in this chapter, I should mention our proposal to give to all 
charitable trusts power to invest in freeholds and long leaseholds. For some tim¢ 
it has been the practice of the authorities to approve such acquisitions, and 
we are of the opinion that this should now be expressly authorized. The chief 
recommendation here, as I said before, is an extension of the range of truste: 
investments. We found ourselves in complete agreement with the evidence 
presented to us by a number of persons, especially that of the Institut: 
of Chartered Accountants and of the London Stock Exchange. It seems to us 
that, by reason of inflation, which now appears to be a natural tendency, 
unlikely to be reversed, these restrictions imposed many years ago as a 
safeguard have now become a source of danger. I should like to emphasize 
that we did not go into this subject very deeply, because it will affect trusts and 
trustees other than those concerned with charity, so that we made no detailed 
study. 

DISCUSSION 


LIEUT.-COLONEL J. BAMFORD SMITH: Although I am Master of the Haberdashers 
Company, I am not speaking in that capacity as, of course, all that great Cit) 
Company’s educational and charitable Trusts are already duly reported in an entirely 
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proper manner either to the Minister of Education or the Charity Commissioners. 
{ am, however, largely interested in other charities as chairman and member of 
committees, and it is in that capacity, and that capacity alone, that I desire to speak. 

The genesis of the Nathan Report is the Report of Lord Beveridge in 1948*, 
wherein the latter laid down the following: 

‘In a totalitarian society all action outside the citizen’s home, and it may be 
much that goes on there, is directed and controlled by the State. By contrast, 
vigour and abundance of Voluntary Action outside one’s home, individually 
and in association with other citizens, for bettering one’s own life and that of one’s 
fellows, are the distinguishing marks of a free society. They have been out- 
standing features of British life’’. 

To which must be added that Lord Beveridge’s main concern was the reform of the 
existing law known as the cy-prés doctrine. 

We must also bear in mind that portion of the terms of reference which 
is the kernel of the discussion, viz. ‘the maximum benefit to the community,” 
and by the word ‘‘community’’ we are confined in honour to benefit only 
those who are in need of charity and assistance. Only in this regard will it 
be admitted by most who have had experience in old trusts, that the ‘‘changes 
in law and practice” should be such as to allow some reasonable modification of the 
cy-prés doctrine; and with that suggestion I agree. 

But regarding the other suggestions (with the exception of minor adjustments) 
let me say at once that I consider the proposals are based from the start on a wrong 
thesis, because to say that ‘‘State action is voluntary action crystallized and made 
universal” is indeed the very opposite of a fact. It can probably be agreed that ‘State 
action and voluntary action are not the antitheses of each other’’, but surely nobody 
would dispute that they are poles apart. 

The Committee acknowledges that the existing system has ‘‘stood the test of time 
pretty well’, and adds that ‘‘wholesale reform is by no means called for’, and under- 
lines this by saying: ‘‘It is only in one important respect that the practice needs to be 
brought into line if our objective is to be achieved: the law governing changes in the 
purpose of a charitable trust—the cy-prés doctrine—ought to be more flexible”’. 
But it then immediately afterwards refers to the obligation of recording details of 
trusts with public bodies such as local government councils, and it is inthe development 
in the Report of this recommendation to ‘‘report to public bodies’”’ that the great 
danger lies to all our nation’s treasured charities, because, although wrapped up 
in words, it is clear that ultimately our great national trusts would be subjected 
to the tragedy of nationalization—with all that that means. A few years would prove 
that these trusts, which have been administered through the centuries, would be 
in the hands of local councils with power to override the wishes of the trustees. 

In my opinion no weight whatever can be placed on any assurance that control 
is not intended, because when one has studied the Report in its entirety, as I have done, 
spending very many hours in extracting the basic points and recommendations, 
it is abundantly clear that control is the final objective. Once the county councils and 
borough councils have the power, they would undoubtedly use it to control those 
trusts of over thirty-five years’ standing, and they would have the ‘reserve power”’ 
(the actual word ‘‘power” is used, so it cannot be questioned) in the case of the 
younger trusts when such trusts reached their thirty-fifth year. 

Note well the words—‘“Then the right given to county councils and county 
borough councils to propose changes in local trusts and to the scheme-making 
authorities in any relevant trust is to be regarded as a reserve power’. 

True, it is suggested that the trustees have the chance of a final appeal to the 
Chancery Division—‘‘within three months of a final order’. But can it be doubted 


* Voluntary Action : A Refort on Methods of Social Advance. 
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what will be the result of this final appeal ? Can it be doubted, indeed, that the inte: 
is other than to hand our beloved charities, which have been meticulously, hun 
and freely administered for (in many instances) over five centuries, over to 
is nothing less than nationalization? 

And what does that mean? It means—ultimately who can doubt it?—a 
establishment to serve the needs of the ‘‘nine men and women”’ with thei: 
“adequate in number and quality’’. It means a further enormous staff, with 
paid heads, solicitors, surveyors, architects, accountants ad nauseum, to deal wit 
total vesting of land, securities and money in the Official Trustees—by operati 
law. 

And what is all this going to cost? Surely we know that directly nationali 
begins to operate, the cost goes up by leaps and bounds (it is useless to dispute 1 
Great offices are erected, enormous rooms suitable for a staff of fifty are oc 
by half a dozen or so, or indeed not at all, presumably with an eye on a larger 
later on. Whereas now, there are no great offices, there is no great staff, and ir 
majority of instances there is just a little band of honourable men and women 
highest integrity doing the job for nothing. 

One can visualize a Charities Government Establishment in ten, twenty or t! 
years, enlarging and enlarging, with—let us be blunt and practical and not mi 
our words—jobs for the boys, and before we realize it, costing the charities prot 
anything from £250 to £500,000 a year, meaning, obviously, that much less for 1 
charitable purposes for which the property and investments were bequeathed 

And that is not all by any means,—what about the county and borough coun 
They would all want in time (and who will or can dispute this) their Chariti: 
Officer with his staff. Every council in the Kingdom with more and more jack: 
office costing, not the rates this time (at least not until the funds were all spent) 
presumably getting their salaries and the salaries of their swelling staffs, and ¢! 
proportionate rent of their offices, and the cost of their furnishings, travelling exper 
etc., etc. ad nauseum, from the great trusts bequeathed hundreds of years 
ago in confidence to organizations and men of honour, and in the knowledg« 
their property and the interest from it would be faithfully administered. 

And, by and large, these monies have been administered faithfully thr 
these generations (the British character is sufficient to warrant this assertion), 
and moreover it surely is not an exaggeration to say that, in thousands of instances 
through the centuries, these trusts have been administered free of all cost by mer 
and women of human understanding and sympathy for their fellow creatur 
paying out of their own pockets in countless cases for expenses, so that th 
beneficiaries might receive the maximum which the testator had in mind. 

It is said in the leaflet we have before us that, so far as ‘‘control’’ is concerned 
‘Nothing could have been farther from our intention or desire’’. If that is the case, 
how can one reconcile the ‘‘right’”’ given to county and other councils? The ‘‘reserve 
power”’ given to the same bodies? The ‘‘final order’ given to the poor wretched 
trustees? The ‘‘new powers proposed” to be exercised by the nine men and wome! 
and their staff? The whole Report is stiff with controls, orders, rights and powers 

And as most men and women who have money to leave to charity have som: 
brains, presumably, can it really be suggested that they would leave anything to the 
borough or county council for charitable purposes, when they would know that 
a percentage, probably a fairly large percentage, would go to pay some jack-in-offic 
and his staff, who would have their salaries to think of, and in all probability would 
have no connection whatever with the human and personal aspect of a bequest 
Donations and bequests would dry up as they have for hospitals. 


MR. GORDON FAIRBAIRN (Baptist Union): We support the recommendations of 
this Committee, but on this question of controls there are certain points wheré 
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ve feel that the situation of the religious trusts is not necessarily the same as that 
f the common good trusts. The religious trusts are, to a certain extent, private, 
n the sense that they cater for persons of particular religious views or sect, and yet 
are recognized as charitable trusts. 

May I turn at once to chapter 5, paragraphs 195 and 199, which concerns the 
question of the annual audit of the trusts’ accounts and annual submission of those 
accounts to the Charity Commissioners ? As we understand it, almost all the trusts 
n favour of our congregations are mixed charities, in that they are in part endowed 
and in part maintained by voluntary contributions. 

If we understand the proposals aright, they would involve every one of our con- 
yregations, and perhaps certain sections of our congregations, in having formally audited 
accounts submitted annually to the Charity Commissioners. One hesitates to think 
that that was in the mind of the Committee, but it appears to us to be the result. Our 
congregations’ accounts pay the ministers, they pay the caretakers, they pay for the 
repairs, they subscribe to all kinds of organizations, they have every kind of expense, 
domestic and otherwise. Their receipts from voluntary contributions are far greater 
than from endowments, as a general rule. | do not think that the Charity Com- 
missioners would be in a position to receive all the accounts which would have to be 
sent to them, if this proposed law were properly complied with. Moreover, I should 
say without hesitation, on behalf of the free churches of this country, that they have 
no intention whatsoever of submitting the private accounts of their own congregations 
to the scrutiny of any government official. 

| am sorry to speak in those strong terms, but that is the attitude of my denomina- 
tion. We do not think this was intended, but if it was, we do not propose to do it if it 


can be avoided. 

Chapter 6, paragraphs 230, 231, contains the proposal that all charitable lands 
should vest in official custodians. We realize the Committee debated this point at 
some length, and it does appear to me from the report that there was some hesitancy 


in the Committee’s mind on this point. But I doubt whether the Committee realized 
the situation with regard to most of these trusts for religious purposes: that the land 
is church buildings, chapel buildings, manses, and intermediate kinds of buildings like 
Sunday schools, lecture halls, and so forth. Those are vested, in my denomination, 
either in private individuals—who are usually members of our denomination, and are 
therefore interested in the matter—or, more commonly now, in trust corporations 
expressly set up for this very purpose. 

I believe that also to be the state of affairs in the Congregational denomination and 
I think probably in the Methodist denomination. We recently had an Act of Parlia- 
ment, the Baptist and Congregational Trust Act, 1951, which expressly recognized the 
existence of these trust corporations, and gave certain powers in relation to trusts 
which are vested in them. Also conferred upon our trustees are various discretions, 
which cannot be exercised by the trustee without consultation with the local 
congregation of people who worship in or use those premises. 

We are confident that we do not want to see our premises vested in a government 
official, however benevolent he may intend to be. We are confident that this proposal 
would cause a great deal of practical difficulty and dislocation. It would not be under- 
stood by our constituents, and would involve an amendment of the Act of Parliament 
which we had as recently as 1951. 

We note that it is said that this proposal would save the expense of continually 
reappointing new trustees. We do not altogether follow the argument, but we would 
say that generally speaking we do not have any difficulty in appointing new trustees, 
because there was an Act passed in 1850, under which our congregations can, by a 
very simple process, appoint new trustees in their church meetings. Accordingly we 
do not think any great benefit could be argued even in relation to the appointment of 
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trustees. Moreover, it does appear to us that even if our trustees were m 
managing trustees, they must still be appointed, and I[ do not understand the pro; 
that the Official Trustee should be the managing trustee. 

May I turn finally to chapter 7, which deals with the consent which has 
obtained when charity lands are sold. No such consent is necessary in relation 
building which is registered as a place of religious worship. Yet such conser 
necessary under existing law, when you go to sell a manse or a hall which is he! 
religious trusts as a place of religious worship. We do venture to suggest that 
obligation to obtain the consent of the Charity Commissioners in respect of relig 
premises, manses and all the rest, might be taken away. We find that the obliga 
to obtain the Commissioners’ consent, especially in the case of manses, is troubl. 
and causes delay. In my own experience, we have several times lost the purcha 
because by the time we got the consent after advertisement the original purchase: 
gone and the whole thing came to a standstill. We should therefore respecti 
suggest that as far as premises which are held on religious trusts are concern: 
should be possible to sell them without the consent of the Charity Commission 


MR. W. A. C. SMELT, O.B.E., A.C.A. (Young Women’s Christian Association) : I sh: 
like to endorse what has been said with regard to Section 230 of Chapter 6. We are 
an incorporated association which probably owns over two hundred properties and 
we can see no advantage whatever in having to deal with the authorities except in t} 
case of properties which are already within their purview. In other respects registra- 
tion with the Official Trustee would seem to be just an extra function we mu 
perform without any benefit arising whatsoever. 

MR. E. HAYNES (Royal Institute of British Architects): I should like, if I may, i: 
general to support the viewpoint put forward by Colonel Bamford Smith. Th: 
R.I.B.A. and the secretaries of certain of her professional institutes have not yet had 
time to consider the formulation of a policy on this matter. I hope that in any vor 


you may take to-day you will arrange for those of us who wish to abstain from votin 
to do so. 


MR. L. A. HACKETT (National Association of Almshouses): In the proposals that ar: 
made for the better control and safeguarding of the funds belonging to charity, in the 
extending of discount investments beyond the highly speculative government stock, | 
suggest that the trustees should be bound to insure the property they own for its full 
value. I think it is a fact that a great many charitable trustees owning property hav: 
not reviewed their insurance policies for a great many years; and as they represent a 
considerable value of the charity, they should be insured. 


MAJOR WALTER F. POTHECARY, D.C.M., J.P. (Twelve Senior Livery Companies): W: 
should like to make a short point: that any charity which is already a trust corporation 
should not be compelled to hand over its property for vesting. 


MR. P. A. SIMPSON (Congregational Union): I should just like to say that my 
Denomination is entirely behind my Baptist friend in this matter. I think it might 
be added that in these small religious communities there are always the members 
of the community to watch over the trustees, and they are in effect the beneficiaries 
and not the general public. 


SIR ERNEST GOODALE: I have a considerable feeling in support of Colonel Bamford 
Smith’s arguments. I do not see the point myself in making it obligatory for all 
landed property and personal property owned by trustees to be handed over to the 
custodians. I think it will diminish the importance of the organizations administering 
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the charities, who will become merely administrators of the income. It seems to me 
that as far as corporations, such as this Society itself, are concerned, we have no 
need of any assistance; we are a chartered body; we do not appoint new trustees 
from time to time; we have no difficulties with the Inland Revenue people, or the 
Bank of England, who pay dividends and interest to us in gross. Therefore the 
two main reasons for this vesting of all property in custodians seem to be in our case 
unnecessary, and I do not think it should be compulsory where corporations are 
concerned. There is also the very great danger, if all trust property is vested in 
custodians, for a government the more easily to nationalize or confiscate trust property. 
| think that is a danger we ought to avoid. 


THE CHAIRMAN: Lord Nathan will now reply generally. 


LORD NATHAN: I mentioned before that I have been out of action since January. 
It was only last week that I saw my doctors and persuaded them to allow me to come 
here to-day. They said that I might come if I took things very quietly, if I did not 
say very much but listened a good deal. This, therefore, is my first day out, but 
I must confess that I have been most exhilarated during this last discussion, which 
has done me no end of good. I have not heard a statement like Colonel Bamford 
Smith’s for as long as I can remember, and | thought it was really very entertaining, 
because it seems to be quite clear it was based on a misapprehension both as to the 
purpose and the contents of our Report. 

The point that Major Pothecary and Sir Ernest Goodale made, indeed the similar 
points made by Mr. Fairbairn, and the representative of the Congregational Union, 
need careful consideration. They do not go to the question of principle; they go 
to what I might call the committee point of whether certain organizations, being 
incorporated, should be excluded from the vesting proposals. There is a great deal of 
force, of course, in that suggestion. Where I join issue, if I may, with Colonel Bamford 
Smith—and if he is the Master of a City Company, I am the Past Master of another— 
it seemed to me that he paid little regard to what we say in our Report and interpreted 
it according to some preconceptions. There is no political issue involved in the Report 
at all. We made our position abundantly clear in the Report itself. We were careful to 
do so in our initial chapter. The importance which we attach to voluntary enterprise, 
to voluntary service and to voluntary societies is made clear. I laid great emphasis on 
that in my opening observations this morning. It would be a perversion of what we 
have had in mind, and of what we have said, to suggest that there was any idea other 
than that of underpinning—which is the word I have used throughout—voluntary 
service. I must ask those who are here to accept from me that that was a prime con- 
sideration that the Committee had in mind throughout its deliberations, from 
beginning to end. 

Now, of course, on the question of recording, it is easy enough for anyone to say 
that that is the prelude to giving information which will enable the State to take over, 
if it be so minded. But every company has to file its memorandum and articles of 
association, its annual accounts, its debentures or record of its debentures, and all 
the rest of it. Every friendly society has to file, every provident society has to file, 
and I have never heard the suggestion made that because the Registrar of Companies 
is entitled to call for certain company returns in accordance with Statute, that that 
was a prelude to nationalization or the taking over by the State of all these companies. 
It does not really bear any relationship to the commercial life of the City of London, 
to which Colonel Bamford Smith and I belong. It is a fantasy; it is not reality, either 
actual or prospective. But what does Colonel Bamford Smith think of this? For 
a hundred years there have been Charity Commissioners constituted under the 
Charitable Trusts Act, but even to-day no one can tell us with precision either how 
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many charities there are, where they are, what they are for, who are their benefix 
who are the trustees, what their resources are. All we know is that there are recor 
some hundred and ten thousand charitable trusts, which probably have in secur 
outside land, assets to the value of two hundred million pounds and which hav< 
but unknown, quantity of land in their ownership—probably a measurable prop 
of the whole area of this island. But nobody knows, no public authority, no 
worker, no beneficiary, for whom all these things exist, can find out exactly what t 
are, where they are, or under what conditions he can obtain any benefit from t! 
There is no adequate information of that kind readily available to the public 
should be. The suggestion which we make is that it is fantastic that in the twent 
century, after a hundred years of the Charitable Trusts Act, there should be no « 
plete record of the charities, which are, of course, not private charities or p: 
trusts, as Colonel Bemford Smith may have thought, but are public trusts ar 
definition are for the benefit of the community. But nobody knows, nobod 
know, the beneficiary cannot find out, to what he is entitled; social workers car 
find out what to advise, because sufficient information is not available. To us it 
quite staggering when the Charity Commissioners were unable to tell us how n 
charities there were, where they were, what they were for, or how much were t¢! 
resources. We say that that is an incredible situation which ought not to continue 
whole of our proposals under this heading are directed to enabling social workers 
potential beneficiaries to find out what the position is, so that social workers n 
know what to advise and the beneficiaries may know where to go and what t! 
may expect. That is the reason. It is to fill the gaps in information, and not wit! 
ulterior motive, that this suggestion is made. 

The proposal for the vesting of property in custodians is one, of course, wit! 
which one is increasingly familiar in ordinary everyday practice with private perso: 
The Public Trustee Act of 1906 provides for a custodian for private trusts. Banks h 
themselves out as offering facilities both as managing trustees, and as custodiar 
trustees. These are great facilities, and if the gentleman—lI think it was Mr. Fairbairr 
—who spoke just now said a congregation can appoint the trustee, I do not doubt 
But the appointment of a new trustee is the first step in a long process in connectior 
with a change of trustees when property is held. Believe me, it is so. Every securit 
that is vested in trustees has to be in the names of individual persons or corporation 
and the trustees have to sign and execute the various documents. I myself an 
trustee of I do not know how many trusts. It is an infinite advantage to all these ladies 
and gentlemen who are acting as trustees in the public interest, as a voluntary servic 
that this work should be taken from them. They should not be under all these obliga- 
tions of routine administration, but should be left to perform the function whic! 
they were intended to perform, that of exercising discretion as to how trust propert 
should be applied both as regards investment and amongst beneficiaries, so as to b« 
free to fulfil the responsibilities for which they are trustees. The object of the vesting 
provision is entirely for the benefit of the trustees, and can benefit no one else. 


The Chairman thereupon adjourned the Conference until 2.30 p.m. 
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AFTERNOON SESSION 


THE CHAIRMAN: This afternoon I am proposing to ask Sir John Maude to introduce 
the cy-prés question, and then to ask Mr. Ruck to introduce the other two items 
efore any discussion, because I understand that the discussion really overflows 
from one to the other, so I will take both the introductions first. 


IV. THE CY-PRES QUESTION 


INTRODUCTION 


BY SIR JOHN MAUDE 


I may say at the outset that the Committee as a whole regarded their proposals 
on the cy-prés matter—that is, for the relaxation of the present cy-prés doctrine— 
as the most important part of the Report. You heard this morning that this 
matter formed the basis of Lord Beveridge’s book, Voluntary Action, so far as 
the book concerned charitable trusts, and it was, of course, discussed very fully 
in the debate which took place in the House of Lords. The doctrine is a very old 
one, developed by the Ecclesiastical Courts and later by the Court of Chancery. 
It represents one of the great privileges which the law of the land has conceded 
to charitable trusts. The other two main privileges are the privilege of creating a 
perpetual trust and the privilege of exemption from taxation. 

By virtue of the cy-prés doctrine the failure of the original objects of a 
charitable trust does not involve the extinction of the trust. Provided a general 
charitable intent can be found, the trustees, with the aid of the Court, or the 
Commissioners, will be permitted to divert the endowments to other objects 
cy-prés, that is, as near as possible, to the original objects which have failed. 

The question before us in chapter 9 is whether that doctrine has now shown 
itself to be a little too inelastic, and whether it should be possible for some 
authority—and I am not going at the moment to suggest what authority, I would 
call it the “‘scheme-making authority”—to vary the terms of a trust, notwith- 
standing that the objects have not entirely failed, or, in other words, in 
circumstances where the original trust could continue in its original form, but 
only at the sacrifice of benefit to the community. 

We naturally heard much evidence on this point, and I can fairly say that the 
evidence given to us, both by the laymen and the lawyers, was almost universally 
in favour of some relaxation. I was rather heartened to hear in the middle of those 
not uncritical remarks addressed to us by Colonel Bamford-Smith this morning 
that the author of the paper which he read to us, and the Colonel himself, were 
not disposed to challenge the general view that there should be some relaxation. 
That being so, the next question is what form the relaxation should take, in what 
circumstances, under what conditions, and with what safeguards. 

When we came to study the matter I think we were all surprised—at least I was 
surprised—to find the extent to which Parliament has conceded this principle 
whenever urgent cases have been brought to its attention. 
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The most striking case of all, I suppose, was the legislation of the 1 
when the country was beginning to feel a real responsibility for public edu 
Public education was in the air, and, as a result, a series of Acts, the En 
Schools Acts, were passed. The first of those made a tremendous breach j 
strict doctrine. In effect, it said two things. It said that in the case of an « 
tional trust the Commissionrs under the Act might vary the trust; not becau 
educational object had failed, but because the object which the founder |} 
mind could be better served by some variation of the terms of the trust 
possible under that Act to apply monies given for the education of boys t 
education of girls. The Act specifically contemplates that being done and it 
striking example because it is by no means clear that a seventeenth cen) 
founder might not have thought that the education of girls was either a u 
or possibly a pernicious proceeding. 

The second main object of the Act was to enable some non-educat 
charities to be turned into educational charities. And there Parliament took ¢! 
bold course of making a list of those charities which it presumably regarded 
either entirely obsolete, or as being, though by no means obsolete, no longe: 
valuable as they had previously been thought to be. 

One example of that is the “dole” charity. The scheme-making body could 
transfer a dole charity to educational charities. In the same way, they could 
transfer a charity for providing dowries for young women, and we note in ¢! 
Report Lord Beveridge’s comment in Voluntary Action that dowries might not 
be thought nearly so much out-of-date now as they were a hundred years ag 
I would remind you also of another famous instance in which Parliament, if | 
may say so, took the bit between its teeth and radically altered a great number 
of trusts. That is a matter about which Mr. Allen knows more than I do, the 
London Parochial Charities. Under an Act of Parliament in 1883, the endowments 
of a mass of parochial charities in the City of London were swept into one larg 
fund. The area of the charities was extended from the parish to a much wider area, 
and the objects were extended by providing, in very general terms, that the mone) 
might be used for a number of objects, including improvement of the moral, 
social and physical condition of the poorer inhabitants. Parliament has done much 
the same thing in a number of lesser Acts which I have no time to discuss. 

When we had made up our minds that some relaxation was desirable, 
we turned to consider how it should be done. Then we alighted, I might almost 
say by accident, on the Scottish law on the subject of educational trusts. We 
looked into this and found a good precedent for dealing with charitable trusts 
of all kinds. That was really the upshot of our recommendations on this subject. 

I will mention very shortly some of the safeguards and limitations which we 
propose, because on those no doubt there is room for differences of opinion. 
What we suggest is this: that a scheme may be made when the original purposes 
have failed (that is practically the existing law), when they become obsolete, or 
useless or prejudicial to the public welfare, when they are otherwise sufficiently 
provided for (that is an important point now because of the immense extension 
of State provision), when they are insignificant in proportion to the magnitude 
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of the endowment, and in one or two other circumstances of the same kind. 
That of course is a very large extension of the cy-prés jurisdiction, and it is taken 
broadly from the Scots law. 

Then there is the question of what, if any, limitation there should be on the 
power to alter trusts. We heard various views, including that of Lord Beveridge 
himself. We started by discussing it on the footing that Lord Macnaghten’s 
four classes of charity, which I mentioned this morning, might find their 
wav to the Statute Book; and some of our witnesses suggested that if so, 
it ought not to be possible for a scheme to transfer a charity from one class to 
another. We rejected that idea because we thought that the practical difficulties 
were enormous, and that it did not afford a valuable safeguard. Within any one 
class an ill-advised scheme-making authority could create havoc, unless you 
created not four, but perhaps a hundred, different classes. Once more we finally 
recommended what is broadly the Scots law, that is, that the scheme-making 
authority must have regard to certain principles. First, it must have regard to 
“the public interest” and to “existing conditions’; next, to “the spirit of the 
intention of the founders’’, as embodied in the trust instrument. That means 
in effect that the scheme-making authority, whether it is a Court or a Commission, 
would not have to scrutinize too closely the actual language, but would be free 
to consider what the founder, in present-day circumstances, would have thought 
right. I will not enlarge on that, but, if you are interested, you will find in our 
Report a notable passage from a judgment of Lord Normand in a Scottish case 
on that very point. 

Another principle is regard for “the interests of the locality to which the 
endowment belongs’’. We have emphasized, I think, throughout the Report, that 
we do attach great importance to that. There may be cases where it is 
right, as it was in the case of the City of London, to extend the locality 
enormously. You may get a big transfer of population; one area ceases to be 
populous, and another becomes populous. But, in general, we do attach great 
importance in dealing with local trusts, to keeping the trust a local one so far 
as is possible. There are other provisions about effecting economy in administra- 
tion and so on. I will not say anything about the scheme-making authority 
as Mr. Ruck, who is following me, will deal with that. 

I should like to say a word about the initiation of schemes in relation to what 
Colonel Bamford-Smith read to us this morning. I must confess that when he 
read his paper I seriously wondered whether he was talking about the same 
Report! It seemed to me that the author of the paper had entirely misconceived 
what we say in the Report as to the part which the County and County Borough 
Councils should play. Anyone hearing the paper would have thought that those 
Councils were to be placed in a position to dictate what should be the trust 
of the charity in the future. That, if I may say so, is a profound illusion. 

We suggest that the trustees are the people primarily responsible for deciding 
whether the charity is not serving the best purpose, and, if so, what purpose 
it should serve, and for putting their proposals before the scheme-making 
authority. We say that, if they do not do that, the scheme-making authority 
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should then have power to initiate proposals. We then say that the ( 
Councils and the County Borough Councils, the major local authorities, s! 
be entitled to put their own suggestions to the scheme-making authority 
up to that point, that really is saying nothing, because anybody in this , 
could put suggestions to the scheme-making authority. We then go on t 
that where one of these major local authorities puts suggestions to the sche; 
making authority, those suggestions should not be turned down without a p) 
enquiry. 

If I were asked to justify that, I should say, as Lord Nathan said this morn 
that charitable trusts are public trusts, they are matters in which the pul 
concerned. A local charitable trust is a matter in which the local public is 
cerned, and it is not unreasonable that the local public, through th: 
authority, which is after all their representative, should be entitled to hay: 
in the matter; in other words, to put forward proposals and, if necess 
have them publicly discussed. 

That is as far as we have gone. It was suggested to us that the County 
County Borough Councils, as regards parochial trusts, should be the sche: 
making authority themselves. I will not go into the reasons, for there ar 
a number, why we thought that was not a practicable or desirable suggestio1 

There are other conditions I might refer to, but my time is up. As reg 
the control of scheme-making, I think my friend Mr. Ruck will deal with 
also. What we suggest is that this should not be by way of the procedure of putti: 
a scheme in draft before Parliament. This would hopelessly encumber Parlian 
with a mass of work which it has no time to do. What we do suggest is that t 
Chancery Division should keep its existing jurisdiction and that if the trust 
are dissatisfied with the scheme made by the scheme-making authority, t 


should have a right of appeal to the Court. 


THE CHAIRMAN: I am going to ask Mr. Ruck to introduce the next tw 
and then perhaps Mr. Salt will say a few words. 


V. THE CENTRAL AUTHORITIES 
« 
VI. SCHEME-MAKING POLICY 
INTRODUCTION 
BY S. K, RUCK 
Deputy Chief Officer of the Welfare Department, London County Council. 


I must preface my introduction to this section of the Report by saying that 
what I am going to say is an expression of individual opinion, and does not 
in any way commit the London County Council, of which I am an officer—and 
with that, Colonel Bamford-Smith and his friends might say, ““The cat is out 
the bag!’’ Because what better evidence could there be of the fell designs of the 
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Committee against charitable organizations than the fact that this introduction 
hould be made by a bureaucrat, and a local one at that? 


My answer to this is that I believe that the London County Council has a 


cord second to none in support of voluntary enterprise, and I would say with 
regard to my own department of the Council, that, at the present moment, it 
naintains more people in small homes run by voluntary organizations than it 
does in its own small homes, of which it has no less than twenty-five; and further, 
that since the National Assistance Act of 1948, the Council has advanced, by way 
of loan, no less than a quarter of a million pounds, to assist voluntary organiza- 
tions with the projects they themselves wished to carry out. I am one of the 
Committee, every member of which has a passionate belief in the value of 
voluntary effort, as everyone who has really read this Report must recognize. 

Now, Sir John Maude has told you of our proposals for the relaxation of the 
cy-prés doctrine, and it is my task to outline the proposals as to who shall make the 
schemes, and who shall initiate them. Who makes the schemes at the moment? 
The Charity Commissioners, the Ministry of Education, the Court of Chancery, 
and County Courts have power to make them. We propose the abolition of the 
County Court jurisdiction, and I do not think anyone will oppose that, because 
County Courts have not made schemes for nearly a hundred years, and they 
certainly have not got time to make them now. Otherwise, we recommend that 
the scheme-making authorities remain the same as at present, but we consider 
that scheme-making under the relaxed cy-prés powers should be reserved for the 
Charity Commissioners and the Ministry of Education. 

Our reason for so doing is that we believe that scheme-making under these 
new powers will be much more of an administrative than a judicial function. 
The considerations which prompt the initiation of such schemes will not primarily 
be legal considerations. They will be considerations of the general interests of 
the community concerned, and will largely comprise questions of policy. 

For the same reason we propose a change in the constitution of the Board of 
Charity Commissioners. The Board at present consists of two lawyers, paid, 
and one Member of Parliament, unpaid. The Act of 1853 gave power for the 
appointment of four Commissioners: three to be paid, at least two to be barristers 
of not less than twelve years’ standing, and no paid Commissioners to sit in the 
Commons. All the senior officers of the Commission are also lawyers. 

We propose that the Board should consist of five to nine members, all to be 
men and women of standing and experience in public and charitable affairs, 
none necessarily to be lawyers, and that the senior staff should consist not only 
of lawyers, but of administrators as well. We recommend further that member- 
ship of the House of Commons should be a disqualification for membership, 
and that the Board should be represented in Parliament by a Minister, instead 
by a Parliamentary Commissioner as now. Our primary reason for this recom- 
mendation is that we believe that the Charity Commission has suffered in the 
past in having no one to champion its cause in the House, with the result that 
charity legislation has become an almost impenetrable maze, and the Commission 
has, for along time, been grossly under-staffed. The relation of the Minister 
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should be one of guidance rather than control, but he would be in a positi 
lay regulations before Parliament on behalf of the Commissioners, and so a 
in the emergence of a simplified Charities Code, shorn of some of the pr 
mass of administrative detail. 

Clearly, the relationship between this proposed Minister and the Minis: 
Education in respect of his responsibility for educational trusts affords a com; 
tion, and we considered restoring jurisdiction over educational trusts to 
Charity Commissioners. We came to the conclusion that these trust foundat 
are so inextricably woven into the fabric of the educational system of the count 
at the present time that a restoration would be quite impracticable, and w: 
our reasons for concluding that the co-existence of two Ministers should not 
present any real difficulties. 

Such are the Committee’s proposal for the new scheme-making authorit 
Who is to initiate the scheme? At the present time, applications can be made in 
the case of a charity with an income of less than {50 a year by any one of t 
trustees or any two of the inhabitants of the place in which it is administered or 
applicable. In the case of charities with an income {50 or more, application 
must be made by a majority of the trustees. The Commissioners have no power 
of initiative and, in the case of the larger charities, the only means of securing 
a change in the objects of the trusts, other than educational trusts where th: 
Minister has certain powers of initiation, is by way of action by a majority of 
trustees. The Committee proposes that the power of initiation should be also 
given to certain local authorities and the Commissioners. 

I expect that it is against this proposal that the strongest opposition will 
develop, and the grounds which the opponents will advance will be that the 
founders’ wishes and trustees’ responsibilities must remain paramount and 
sacrosanct, otherwise the fountain of charity will dry up. 

On this, I would say that not all donors are inspired by charity and not all 
trustees are assiduous. With regard to donors, I could cite the gentleman who left 
a trust, ostensibly for campanology, with the provision that a doleful peal should 
be rung annually on the anniversary of his marriage, and a merry peal on the 
anniversary of his wife’s death. Those donors who have been charitable have not 
always been wise, and those who have been both charitable and wise could hardly 
have foreseen the Welfare State. 

As to trustees, suggestions were made to the Committee that some wer 
untrustworthy. Of this we found remarkably little evidence, but we did find 
evidence that some were lax and uninstructed, and examples of this may be seen 
in the conditions of some of the almshouses up and down the country. 

The majority, however, are keen and conscientious, and the best of them 
certainly feel themselves inhibited by the limitations of the cy-prés doctrine as it 
is at present. For this reason, I believe, it will be a long time before there is 
any question of initiative on the part of local authorities or the Commissioners 
on any large scale. The Commissioners will have their hands full dealing with 
the applications of those trustees who are only too anxious to take advantage ot 
the new opportunities of enhancing the usefulness of their trusts. 
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If and when local authorities do take the initiative, it will on the whole be in 
the cases of trusts whose trustees have shown themselves lethargic and unimagina- 
tive. Nevertheless, the Committee has taken the utmost care to secure that any 
trustees at issue with the local authority or the Commissioners as to the 
desirability of a scheme shall have every opportunity for the presentation of their 
case, and every possible safeguard against high-handed bureaucratic action. 

Sir John Maude has already detailed these safeguards, but I would again draw 
attention to our proposals that trustees shall have the right to demand a public 
inquiry where any scheme proposed by the local authority or the Commissioners 
does not command their assent, and that they shall have the right of appeal to 
the Court against any scheme propounded by the Commissioners if they dis- 
approve. In these conditions it should be impossible for an opposed scheme to 
go through without the full weight of public opinion against the trustees 
Finally, lest there should be any attempt to pack the trustees, it is suggested that 
it should not be permissible for more than a third of them to be members of a 
local authority. 


As you see from your papers, the last item deals with scheme-making policy, 
and I would like to tackle this from two aspects, one primarily dealt with in 
Chapter 16, and the other in the first three chapters of Part III. 

Chapter 16 may be said to be dealing with general charity policy, and the other 
three chapters with special charitable trust policy. 

Now, with regard to the general charity policy, I would point out that upwards 
of thirty thousand of the existing charitable trusts are more than a hundred years 
old. They were founded at a time when social provision was made solely by the 
Poor Law and by charity, and the Poor Law at that time did as little as possible. 
To-day, there is practically no social service which cannot be provided by 
Government, and so the policy needed to-day is obviously completely different 
from what it was a hundred years ago, when the present Charitable Trust 
legislation was framed. 

A doctrine which obtained a century ago was that the field of charity and the 
field of government should be mutually exclusive. If anybody was assisted by 
charity, he should not be the subject of assistance by the Poor Law; and the 
theory behind that doctrine was that if he was assisted by charity, the result would 
be, indirectly, not money in the pockets of the poor man, but money in the 
pockets of the rich man, because the rates would be relieved. 

That is an out-of-date doctrine now, but there are those who, to-day, still say 
that there are points in its favour, because charitable funds are drying up, and 
therefore, such as they are, they should be directed purely to a purpose beyond 
anything which can be done by the State. 

An alternative suggestion which has been made for the use of charitable funds 
is that they should only be devoted to those government functions which are 
permissive on local authorities, and not mandatory. 


We considered that possibility in the Committee, and came to the conclusion 
that it was totally impracticable. It would lead to confusion throughout the 
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country, where one authority might take powers and another would not. No 
would know where they were and, in any case, it is extremely difficul: 
legislation at the present time to distinguish between permissive and mand 
powers. 

The conclusion we came to is that the relations between charity and the p 
social services should be one of whole-hearted co-operation, but that the cha 
should regard it as their special function to pioneer and to fill in the gaps of 
existing social services. 

But, though we were unanimous in holding that view, we were also unanir 
in considering that charitable efforts should pursue a parallel course to the pu 
social services; that nothing that should be done by public authority s| 
necessarily be outside the sphere of charity. I would just like, for one moment 
develop that notion, because it is one which, perhaps, is not generally accept 

Such a system has four special advantages. The charity can supple: 
the public social services in what they are doing. The theory that the Stat 
do everything immediately is obviously a foolish notion; and in that connect 
I would say that, in my own particular sphere of knowledge, the London Count 
Council put out a scheme under the National Assistance Act in 1948, saying 
that it would endeavour to replace the large institutions, formerly the P 
Law Institutions, by small homes for old people. There were at that time about 
6,000 people in the large institutions; there are still 5,000 people in them, 1 
in the small homes. We have succeeded in starting a number of small homes i: 
that time—-sixteen or so—-and we shall continue to do so. But during that sar 
time, in the London area, at least another sixteen homes for old people hav: 
been started by voluntary organizations, and it is obvious that the aims of public 
legislation can be swiftly achieved only if official action is accompanied by similar 
action on the part of the local charities. 

Secondly, the charitable organizations offer a healthy rivalry for the public 
authorities. The local authorities are prone, sometimes, to think that they can 
produce the best. They cannot always. The charities have a similar opinion that 
they can do so. With a healthy rivalry between the two, we are much more likely 
to get the best than we are if the field is restricted to the one or the other. 

Thirdly, the charitable and voluntary organizations can provide special 
services, which it would be quite improper and impossible for the local authorities 
to provide. I will take a fanciful and extreme case. It might be considered desir- 
able to start a home for aged stockbrokers, and it would then be regarded as an 
essential provision in the home for aged stockbrokers to have a tape machin 
but it is perfectly obvious that no local authority would provide either a home tor 
stockbrokers or install a tape machine. 

Finally, I would point out that all government and local authorities have to 
operate within the scope of legislation. Their powers are restricted, and one o! 
the most difficult problems we are facing at present is that border-line between 
the hospital service and the local authority services for the aged, which embraces 
the aged chronic sick. There is a constant dispute going on between the two 
authorities as to who is responsible for that particular type. But a voluntary 
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ganization can start up and cover both those types without any possible over- 
lapping or disputes as to jurisdiction, and in fact has done so. I would cite the 


case of an individual who went into one of our homes, a chronic sick old lady 
who could not get into a hospital; she was unhappy there and was removed by 
her daughter to a nursing home, which the daughter could not possibly afford, 
and we then arranged that this old lady should go to a hospital run by a voluntary 
organization which also ran what is called a half-way house, where people could 
go when they were no longer in need of hospital treatment but could not yet 
be called non-hospital patients. The same organization also runs a home which 
is supported under Part III of the National Assistance Act; so that here the 
charitable authorities have powers which the government and the local authorities 
do not have, because every authority, local and central, has to operate under an 
Act, and its scope is limited by the Act under which it operates. 

That represents the Committee’s feelings as to the general social policy, 
the general charity policy, which should be one of the closest possible co-operation 
between charity and public social services. 

To turn to special charitable trust policies, I should like to draw your attention 
to certain paragraphs, again in Chapter 16, which may be said to link that chapter 
with Chapter 13, where we lay down what we regard as the principle on which 
charitable trustees should act. We say it is the duty of trustees to put their 
resources to the best possible use in the service of the community. It is for them 
to decide, in the light of this principle, what to do with these resources. 
The resources should, as a general rule, remain at the disposal of the 
voluntary movement, and it is the particular function of the voluntary services 
to pioneer. 

We then suggest that what most needs doing is merging. It is obvious 
that a trust with a very small income is really a public liability rather 
than a public asset. We came across a charity which had an income of half 
a crown a year. It is perfectly obvious that the trouble that that half a crown 
causes to the trustees and everyone else greatly outweighs the amount of value 
it has to its recipient; there is a law of diminshing returns operating with 
charitable trusts. 

Therefore, we suggest that the point at which this law operates may be an 
income of {25 a year, and that there should be a general movement towards 
amalgamation of trusts under that amount. We further suggest that, where the 
income is under {100 a year, there should be a county certified trust fund in 
order to preserve the financial stability of the particular trust. We suggest 
methods which should be in the minds of those who are seeking to make the 
schemes; that the new purposes should be framed as “‘fields of interest’; and 
as far as possible the retention of the beneficial area, enlarg:d if necessary. 
We suggest that the boards of merged charities should remain as small as possible 
in order to be effective. 

I would just close by saying that the object of this Committee throughout 
has been to produce a code which is framed to meet the needs of the year 1953, 
in place of the existing one which was framed to meet the needs of 1853. 
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THE CHAIRMAN: Now the matter is open for discussion, and I suggest t! 
discussing these questions, we stick to the order on the Agenda, and tho 
wish to talk about cy-prés should do so first. 


MR. HENRY SALT, Q.c. (Author of the Minority Report): I should like ¢ 
a few remarks orally supplementing the ‘observations which I caused to be pri 
and (by courtesy of the Royal Society of Arts) circulated on Friday e 
last. Copies are also on the table and I will take them as read. I hope th: 
as objective and fair in respect of the Minority Report and the conclusions I rea 
(so far as they are in variation from or alternative to the recommendations 
Main or Majority Report) as the printed advance copy of Lord Nathan’s introduct 
address in respect of the Main Report which reached us all earlier in the sam« 

I would emphasize, as I did in the Minority Report and my recent observati 
the wideness of the field in which unanimity was reached. Where I diverged fi 
my eleven colleagues was over the cy-prés Doctrine and Alteration of T: 
(Chapter 9) and the Central Authorities or Authority (Chapter 10)—two cru 
and inseparable matters warranting, I thought, a separate report of my views 

This conference is, I gather, predominantly representative of the larger trust 
and bodies with substantial funds, who are either exempted from the Charitabl 
Trusts Acts or at least very unlikely to be schemed or pooled, without their consent 
or indeed at all. Who thinks of that process as a reality in connection with the Pilgrin 
or Nuffield Trust or with City Companies, the Universities, the Churches, the 
Institutions of Engineers, whose representatives are here to-day? Or who regard 
their trusts as obsolescent upwards of thirty-five years after their foundation 
broad bases ? 

This conference in its composition thus reflects in a sense the range of evidenc: 
available to Lord Nathan’s Committee; which unlike Lord Brougham’s Royal 
Commission of the 1840’s was not investigating individual trusts and from th 
nature of the case heard very little from trustees of the numerous small local trusts 
with endowments yielding less than £100 per annum—the vicars and churchwardens 
of X, the five local tradesmen of Y voluntarily administering their trusts and ofter 
partly frustrated by changes of population, and supervening intervention of the 
State and Local Authorities into their fields. 

It is these numerous local trusts whose funds are individually small but in total 
a large sum, which are likely to be pooled and schemed under a relaxed cy-prés doctrin: 
by some organ of the constitution. It is for them I wish to speak up to-day, and 
(through the Press) to them: bespeaking their co-operation with central authorities 
on level terms in realigning their trusts but not forgetting that their duty is to maintain 
the spirit and intention of their testators, donors and subscribers to endowment 
so far as they properly can. 

The problem is to get a correct balance between the expertise of a newly 
constituted Charity Commission or Ministry, and the local knowledge and experienc: 
of these trustees: and, in the few cases where overall agreement may be expected 
not to be reached, to see that access to the Chancery Division is a reality—not a met 
liberty for the weak, poor and inarticulate little trust to contend with a power! 
organ which has already adjudicated upon its own proposals. 

It is a serious thing to alter a trust even more than thirty-five years old for th 
time being. Taxation and death duties are already tending to cripple fresh charitabl: 
intentions; and such testators and donors as may hereafter come forward need and 
deserve the assurance of a quite impartial organ of last resort before their endowment 
are liable to be re-schemed or pooled. 
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So do the voluntary trustees of small local trusts. 

in this matter the constitution of the central authority or authorities, and the 
procedure by way of safeguard in recourse to the Court are the two all-important 
factors. [I think functions of local authorities, to-day for better or worse divided 
by party cleavage, should be limited to making representations, to preclude any risk 
of small local pooled trusts becoming matters of local authority patronage.] 

The original cy-prés doctrine as judicially evolved—I am not speaking of direct 
Parliamentary realignment as at the Reformation (or should we call it the Restoration ?) 
or the City of London Parochial Trusts—was as far as it went highly benevolent to 
charity: but, of course, without Parliamentary authority no Court could intervene 
and scheme a charity cy-prés unless (1) there is found a general charitable intention 
on the part of the founder and (2) the mode specified by him cannot be carried into 
effect. 

To-day, as trust instruments recede into antiquity, it is desirable to relax those 
two limitations on the strict cy-prés doctrine under Parliamentary authority, though 
not by direct ad hoc Parliamentary scheming in each case. The hey-day of the judicial 
doctrine was from 1790 onwards and so far from attacking it we need to relax the 
limitations upon it—but under safeguards. 

Safeguards: (1) A reconstituted charity commission: I would reinforce it with 
three public men to lead and popularize it. I would add an expert from the Ministry 
of Education and one from the Ministry of Health, and reunite the administrative 
fields of charitable education with other fields of charity. I would minimise the 
process of making two administrators grow where one grew before, though for 
a period a modest increase in staff seems necessary for recording purposes. I would 
keep or make the new commission quite independent of the Executive. I can see no 
case for a minister-guardian departmental or non-departmental. I would dis- 
embarrass the central authority or authorities of quasi-judicial functions in regard to 
their own schemes. 

(2) Recourse to the Courts: Mostly agreement will be reached. But this safeguard 
and the procedure cannot be too carefully considered. Maitland, the most detached 
and distinguished of our legal and constitutional historians, has reminded us that 
substantive principles are apt to be secreted in the interstices of procedure. 

I leave these thoughts with you: 

(1) Do you think that paragraphs 354 and 355 of the Main Report give reality 
to recourse to the Court? Do they do more than give liberty to the weak to contend 
with the strong? Are the vicar and churchwardens of X, or the five tradesmen of Y, 
in a proper case to appeal at risk as to costs to themselves or their charity funds, 
and open their case: ‘This is an appeal from a determination by the Commission or 
Minister” rather than ‘“The Court is here asked to settle a friendly difference between 
a majority of trustees and a central authority”. I ask you to consider the case of 
trustees faced with such a scheme by the Ministry of Education as is set out in 
Annexe N, p. 238. 

(2) Still worse, is the Court’s jurisdiction to be limited to stopping scheming 
which is ultra vires or not in accordance with statutory process? It is hinted that this 
is arguable in paragraph 354 of the Main Report, notwithstanding the Weir Hospital 
decision of 1910, to which I have drawn attention in relation to strict cy-prés scheming. 
The danger would be worse in case of relaxed cy-prés scheming. I draw attention 
to Annexe N and the footnote at p. 242, and Lord Blackburn’s remarks. 

(3) The legislative ‘‘regards’’ might well overlap and conflict. A Judge (and 
his emanations, like a Master or a peripatetic Charity Referee) is best suited to resolve 
differences, sworn as he is to do impartial justice and protected in this by the Act 
of Settlement 1701. 

(4) Never was the Chancery Division better equipped than to-day by experience, 


527 





JOURNAL OF THE ROYAL SOCIETY OF ARTS 12TH JUNE 


time and skill to perform its historic protectorate or overseeing of trusts. It ha 
outgrown the strictures of Trollope and Dickens. Why not use it and make it 
safeguard of rare and last resort? I believe there is “‘ nothing like leather’’. | 
open court procedure by traditional, but cheap and expeditious process, to | 
enquiries which lead to nothing and are prodigal of money and man-hours. La 
have played their full part in rendering English institutions satisfactory and 
glorious. Futile and wasteful public enquiries would suit their pockets bette: 
not their consciences. 


I 


THE VERY REV. CANON RIVERS (Representing the Archbishop of Westminster): \\ 
agreeing with much of the report, we Roman Catholics consider that the charit 
religious purposes should receive special treatment, and in speaking of the spi: 
the intention of the donor of the charity I think there is a very clear distinction bet 
those charities founded for social work (which are now very largely taken over b 
Government), and the religious charities. While we consider that the Govern: 
and governmental bodies, as they have taken over many of the social services, s! 
naturally have an eye on charities for those purposes, the religious charities ha 
object with which the Government does not yet interfere, and we feel very stro: 
that the religious charities should receive special treatment (especially, as I understa: 
from previous remarks to-day, the collections in the churches will be subject t 
report each year) as each parish fund would be a mixed charity coming partly fr 
foundations and partly from regular collections. 

I would submit that the recommendations which are going through the Chur 
Main Committee should be considered by this Committee. 


MR. RINK: I should like, to a limited extent, to support the Minority Report 
on the question of the central authorities. If a member of the Government is ultimate! 
responsible for charities—and therefore for the policy of the scheme-making body 
there will from time to time be a great temptation to relieve the Excheque: 


at the expense of voluntary effort when, as often happens, voluntary effort ar 
government action overlap. 

For this reason, I suggest that it is not a good thing to have the scheme-making 
authority under the control, to some extent, of a Minister who will be responsibl: 
for it in Parliament. It would be very useful from some angles to have a Minister 
who would speak for the Charity Commission when it needed more funds or extra 
staff, but, on the whole, that advantage seems to be outweighed by the disadvantag: 

I am not sure that I agree with Mr. Salt’s suggestion that one should go to the 
Court by way of first instance rather than by way of appeal. Provided that persons 
appealing from a decision of the Charity Commission are put in as good a positior 
as regards costs as they would be in if making an ordinary application to the Court 
there would be a great deal to be said for leaving scheme-making in the hands of the 
Charity Commission in the first instance and having only an appeal, thoug! 
a completely general appeal, to the Court. 


MISS V. WELTON (Invalid Children’s Aid Association): I have a mandate from n 
organization to make an observation to this conference concerning paragraph 373 
of the Report, on the first major change recommended, namely the appointment of 
responsible Minister for specified purposes and with strictly limited powers 

While my organization recognizes the administrative simplifications and consequent 
benefits which would derive from such an appointment, it is nonetheless of the opinion 
that the element of party political interest thus introduced might tend to outweig! 
the more obvious advantages. We note in this connection the statement published in 
Social Service, Spring 1953, page 154, a comment by Lord Nathan himself on the 
Report, which I will quote: 
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“We all felt strongly that it is of the first importance that charity should continue 
to be regarded as standing outside the realm of party politics; and my colleagues 
and I were, therefore, not entirely happy in concluding that the Minister of Educa- 
tion should exercise the new scheme-making powers in relation to educational 
trusts.” 

My organization feels that the proposed change could constitute a direct challenge 
to the principle declared in paragraph 374 of the Report: ‘Charity has always in this 
country been regarded as standing quite outside the realm of party politics, and it is 
in our view of the first importance that it should continue to be so regarded.’’ We 
suggest that, even with the safeguards recommended in the Report, the essential 
voluntary character and autonomy of charitable trusts would not be entirely preserved 
if a Minister of the Crown were appointed as one of the high authorities. 

On the other hand, we welcome warmly the proposal for the second major alteration 
in the same paragraph, 373, and feel that if the Commissioners were set up on the basis 
suggested in the Report it should be possible to secure the power of consultation with 
and of making representations through appropriate Ministers. The Commissioners 
could, in this way, avail themselves of Ministerial advice without being limited to the 
guidance, however benevolent, of a single Minister of the Crown. 


MR. ROBERT S. W. POLLARD (Arthur McDougall Trust): There are three points, 
arising out of this discussion, on which I wish to comment. 

The first is on this question of a Minister. At the moment you have one of the 
Charity Commissioners sitting in Parliament, but he is not a Minister, and I think it 
is very difficult to address questions to him. It seems to me he is in quite an anomalous 
position. There should be someone in Parliament to whom M.P.s can put questions. 
I should have thought that paragraph 374 of the Report made the position of the 
Minister perfectly clear. He would not control the new Charity Commission in detail. 
The relationship would be comparable to that between the Minister of Labour and 
the National Assistance Board and this has worked quite well since 1934. I believe this 
fear of party politics being brought into the administration of charity law by the 
Minister is unfounded. 

The second point is the point made by Mr. Salt. Mr. Salt has a quite extraordinary 
faith in the judges of the Chancery Division, and in their capacity to deal with the 
work which the majority propose should be done by the Charity Commission. This new 
scheme-making work is essentially administrative, and it is not judicial. I am aware 
that the Chancery Division now has much administrative work, but from my experi- 
ence of it I see no reason to add to it. Mr. Salt says that the Chancery Division has not 
now the defects that it had in the days of Dickens. That is true, but it still remains the 
slowest Division in the High Court; its procedure is cumbersome and expensive. I am 
not convinced that judges of the Chancery Division, excellent though they may be 
from the legal point of view—Chancery lawyers are probably the best legal brains in 
the country—are necessarily the best qualified people to judge on these social and 
much broader issues which will arise in dealing with the new cy-prés doctrine. I should 
have thought they were quite the wrong people. They would tend to take a narrow 
legal view. Therefore, I think the Majority Report on this point is to be supported 
wholeheartedly. 

The only point on which I have doubts about the Majority Report is on the powers 
that it is proposed to give to the local authorities. I know these powers are very 
limited, but they do propose to give local authorities certain powers of initiation. 

There is a certain amount of danger in bringing in local authorities, because party 
politics are dominating local authorities more and more—and I speak as an ardent 
politician who has served on a local authority. I have taken part in this party warfare 
and I think its advantages are limited. For instance, one sees its defects in the exercise 
of powers of co-option. Parliament may want experts co-opted to a local authority 
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committee, but the majority party will appoint its own nominees, irrespective of 
fitness for the purpose. There is a danger, if local authorities are given these p 

that they may use them for a political purpose, or, if they do not, they may 1 

them at all. 

Finally I should say that we listened to a speech this morning from the cha 
of one of the City Companies which was the most fantastic account of what | 
Report would lead to that we could have heard. It seems to me that he has not 
stood the Repert one iota. I am sorry to say that what he said was complete nor 


LIEUTENANT-COLONEL J. BAMFORD SMITH: I should be grateful if I mig! 
allowed to speak again—only for a couple of minutes—but I feel I am entitl: 
refute the assertion of one of the other speakers that all that I said at the mor: 
session was nonsense. 

My point is that a man who is an orator—and Lord Nathan and others wh: 
spoken during this Conference very obviously have that desirable quality 
easily draw red herrings across the main points at issue, and my main point is 1 
control which we have been discussing. 

I draw your attention once more to the words to which I referred this mort 
actually taken from the Committee’s Report and Lord Nathan’s Introdu 
Address. 

Those words are ‘‘the power’’, ‘‘the reserve power’, ‘‘the right of count 
other councils’’, ‘‘the final orders’’, ‘‘the new powers proposed’’. These words « 
—in other generations, I do not say in this generation—be used against thes« 
trusts and I am anxious at this initial stage that we are not confused by 
and by the easy flow of words, and more words. It is the central thing 
matters, the control with which I dealt this morning and to which I desire to refer 
once more. 


orator 


MR. L. A. HACKETT: I want to refer to paragraph 655 on page 165, where referenc: 
is made to the non-educational trusts being converted to educational objects. In the 
case of almshouses this happened very frequently, and more frequently than we wer 
able to draw the attention of the Committee to at the time that we gave evidence 

‘To quote just one example, which is typical, of an almshouse for about twelve peopl 
which was built in the middle of the seventeenth century, it was found in 1853 that 
they had more money than was required to run the almshouse and the educational 
trust was formed from it although it was only a secondary intention of the founder 
To-day that school is being used for children for whom it was never intended by the 
original founder in quite a different area, and the almshouse charity finds itself 
extremely short of funds. 

Attention is drawn in the Report to the fact that the Ministry of Education is 
aware of this position, and I do sincerely hope that something will be done to see that 
this money, which rightly belongs to the almshouse, is returned to it. 

I have had a number of meetings with the Ministry of Education and we have 
discussed individual cases. It is true, as it says here, that they are willing to hand 
over a certain amount of money. I think their conscience pricks them and they regard 
the money as ‘‘hot’’. I do hope that it can now be returned where it belongs and not 
continue to be used for purposes which the founder never intended. 


MR. D. FRANCIS MORGAN (Boy Scouts’ Association): I want to raise one rather 
general point on the whole discussion. There are obviously a number of people in 
this room who are quite clear about what they think of this Report and the scheme 
There are, on the other hand, I believe, a number of us who must regard it for the 
time being with rather mixed feelings, as some of us may think parts of it desirab\ 
even good, some undesirable, even bad. It is difficult for us to say definitely quit 
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hat our view is of the whole scheme at the present moment. It is an enormous 
scheme, and a lot of the recommendations are interdependent. We do not know 
et what part of this scheme may become the subject of legislation and what may 
fall by the wayside, and I think that our opinion must depend to a very great extent 
on what finally emerges. I think I speak for several people here who feel that they 
must keep, in their Associations, a fairly open mind. 

May I go on to one other general point? It is that I think the Committee, in this 
very wonderful Report of theirs, have been trying to do an extremely difficult thing. 
They have tried to deal with a vast number of different organizations of all sorts of 
different kinds, and to deal with them in one large and comprehensive scheme. These 
bodies range from what we have heard of to-day, those with an income of half-a-crown 
a year, up to those big living organizations that some of us here represent. My own 
organization, for instance, the Boy Scouts, is incorporated by Royal Charter, is 
running a trust corporation which its various units can make use of if they wish to 
do so, but are not bound to do so if they do not want to, if they prefer to have local 
trustees to act; making regulations that all our local units shall have their accounts 
audited and their affairs shall be subject to control and inspection; and making 
certain that the public are represented on the governing bodies of each of those local 
units. You get that type of organization at one end and these small, more or less 
moribund, organizations at the other end. It seems to me that it is extremely difficult 
to have one general scheme that is going to be acceptable to everyone. 

Therefore I do hope that before anything very definite is done there is going to be 
the very fullest thought and consideration. I think probably a good many persons 
to-day have not realized all the implications of this Report, that is to say they had not 
realized all its implications until they came here and heard the discussion. 

May I just voice one little warning, and that is that the key note of this Report is 
the maximum benefit to the community, and I think we have got to be very careful 
to remember that a hard and clear-cut efficiency which does not take the fullest 


account of the human element is not going to be of the maximum benefit to people. 
Man does not live by bread alone; and sometimes those things that may not seem 
very clever, those things that sometimes seem even foolish, perhaps have a far wider 
significance than is thought at the time. We know that charity has been a vigorous 
growth in this country; but we have been told by Mr. Ruck to-day that charitable 
funds are drying up. We know at any rate that charity may be a tender plant and 
that a clumsy hand applied to it may easily cause it to wither and die. 


MAJOR W. F. POTHECARY (Senior City Companies): May I say how thankful 
the Livery Companies are to Lord Nathan and his Committee for their proposals 
regarding our old opponent, cy-prés? In seasonal language, cy-prés has for a long time 
bowled us many difficult overs, and we are indeed grateful to Lord Nathan for 
hitting him for an undoubted six. 


LORD NATHAN: Perhaps I might be allowed to say a word, because a reference 
was made to me by the lady who spoke on behalf of the Invalid Children’s Aid 
Association. A quotation was read from an article which I contributed to a 
journal called Social Service. You must not misunderstand that article. It is quite 
true that therein attention was drawn to the position of the Minister of Education 
as being different from that which we contemplated for a Minister for the 
Commissioners who, we thought, should have no Departmental obligations 
as regards policy in charity matters. What we were doing was to point out that 
the Minister of Education is there, but he has these responsibilities as regards 
educational charities already. We considered whether we should recommend 
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the transfer of educational charities to the Charity Commissioners, denu 
the Minister of Education of them, but we came to the conclusion that that 
really impracticable in the situation in which the educational system of 
country stands, and that for better or for worse these educational charities : 
remain with the Minister of Education. 

We went on to say in our Report that we hoped that so far as the q 
educational charities like libraries, playing-fields and museums were conce: 
—which are the subject of an Order made under the 1948 Act 
should not be transferred to the Ministry of Education. We hoped that they m 
be retained by the Charity Commissioners. 

The point about the Ministry of Education to which the speaker referred 
that it was not in accord with but in contradistinction to what we should | 
liked if we were starting anew, without regard for the situation as it exists. 

Our proposal in regard to a Minister for charities in general does not, of cou 
imply the creation of a department at all. Our idea was that here should | 
Minister, perhaps better than otherwise a non-departmental Minister, 
should be linked to the Charity Commissioners, and be their spokesman wit 
the Government, and in Parliament. Now I do not know how many of thos: 
this important gathering have had practical experience of the working of t 
government machine from the inside. Having had some experience, I myself think 
I may fairly say that it is an enormous handicap in these days of great pressure on 
Parliamentary time not to have a voice to speak for you at the place where voices 
count and at a time when voices count. Our object was to create for the Charity 
Commission that reinforcement which they have lacked for the last hundred 
years, somebody to speak for them in the places where speaking at the right tim: 
counts. Otherwise I think that even our reconstructed Charity Commission wil! 
find themselves frustrated in the future, as the present Charity Commission has 
done for the last hundred years. It is a great thing to have a voice in Parliament 
or in the Government at'the place and time when it counts. That is all, for 
have been careful to safeguard the position by saying that he is not to be in 
charge, he is not to have responsibility for the day-to-day administration, 
is not to be able to give directions. But he shall have, on the one hand, th 
responsibility of giving general guidance, and on the other hand he shall be 
responsible for voicing the proper needs of charity to Parliament and the Cabinet 
and be the instrument through which orders and regulations will be laid befor 
Parliament as occasion may require. 

If you agree, Mr. Chairman, as I hope you will—and I address you now not 
so much as Chairman of this gathering but as President of the Law Society 
I think the best analogy is the Legal Aid Act, under which the Lord Chancellor, 
being a non-departmental Minister, is charged with the duty of giving general 
guidance to the Law Society, though it is to the Law Society that the responsi- 
bility of carrying out the provisions of the Legal Aid Act is entrusted. There is 
nothing new about this. There you have the analogy, a recent one, of the cours¢ 
that Parliament adopted in connection with legal aid. We suggest it should adopt 
the same course in regard to the Charity Commission. That is all there is to it, 
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to have a voice in the right place at the right time, restricted to giving general 
ouidance and debarred from interference with day-to-day administration. 
Let us turn to the position of the local authorities. Let me make it 
‘ite clear that my colleagues and I have no desire at all—indeed it is the last 


thing in the world we should wish—that the local authorities should take over 


local charities. We have devoted ourselves to the underpinning of the voluntary 
movement and the voluntary aspect of charities. But, after all, some of these 
harities are of great local concern, the trustees may be slack, or they may not 
even be fully aware of the changing events and circumstances of the time. All 
that we suggest is this: that if the trustees do not move and should do so, the local 
authorities should have the right to move. ‘To move where ‘They have the power 
to move by going to the Charity Commission and saying ‘‘We should like you to 
look at such-and-such a charity because we think its objects might, in the circum- 
stances of the time, be changed thus and thus” so that the local authorities would 
simply stand in the place of the trustees of the charity in that particular respect— 
that and no further. They have no powers, no authorities, no decisions; all they 
have is the right as representing the public, and every member of the public has, 
I suppose, the right to go to the Charity Commission and say to them, “I should 
like you to consider such-and-such a proposal’. Any one of you can go at any 
time. I do not know what they would say, but there is nothing to prevent your 
going to them. When the local authority has done that, it is entitled, just as the 
trustees are entitled, to ask the Charity Commission for a public enquiry. The 
trustees’ consent is essential within the thirty-five years from the foundation of 
a trust. After the thirty-five years the general right of appeal to the Court applies, 
but in both cases the position of the local authorities is just as I have stated. 
It is merely to give them power to go to the Charity Commission and say, 
“We think you should have a look at such-and-such a charity”’. 

Before I sit down, I should like to refer in a sentence to what has been said by 
Major Pothecary, who gave us most helpful and informative evidence. He 
represents the twelve great Livery Companies. He says he rejoices about cy-prés. 
Well, I do not mind telling you that I have been looking every day in The Times 
for a fourth leader headed ‘The death of Mr. Cy-prés’’, because that is only 
putting in other words what Major Pothecary has said. 

Now I must refer to the observations—the moving and admirable observations, 
if I may say so—made by Mr. Morgan on behalf ot the Boy Scouts. I agree with 
a great deal of what Mr. Morgan said. Particularly I agree with what he said about 
the human element, which is what we mean when we say the preservation of the 
voluntary element, keeping voluntary action in full service is vital. When you are 
considering the proposals for an Act of Parliament, or drafting a Bill, or passing an 
Act, of course it has to be in terms which are of cold calm precision, as far as you 
can get it, so that those who have to act upon it may know exactly where they are. 
That may seem rather bloodless and cold-hearted, but that is inevitable in the 
legislative process, and our Report is a contribution to the legislative process. 
We have divided our Report into three parts. First, we establish our view as 
regards voluntary service, which informs the whole of our deliberations. 
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Secondly, we put forward our practical proposals. Thirdly, we say how 
that voluntary service can be reinforced and can play its proper part in the ; 
ing circumstances of the times given the adoption of these proposals. 

Mr. Morgan, all and everyone may rest assured—I like to be assured 1 
because I have spent a lifetime in social service of one sort and anothe: 
the whole spirit informing our Report is that the administration should b« 
at the same time voluntary service should be underpinned and supported s 
there shall be no subsidence. 


THE CHAIRMAN: It falls to me to sum up, and you need have no fear 
I shall overrun my time. 

A lot of the summing-up is easy. For instance, I notice that my not 
Sir John Maude and Mr. Ruck this afternoon consists of one word, whi 
“pro”. My note about Mr. Salt is simply that he was pro the Minority R 

Some of the other things that were said are not as easy to summariz: 
Pollard, for example—and I do not single him out for any particular reas 
spoke this morning on the subject of the Chancery Judges and gay 
a considerable amount of stick. This afternoon, I suppose after a good | 
he gave them a considerable amount of credit. Which is right in the mout 
Mr. Pollard? I am not sure. 

As far as the actual proceedings are concerned, my feeling is this, that gen 
speaking the people who have come to attend this Conference are in fa 
of this Report, of course with provisos. Secondly, the bulk of those pro 
are provisos of detail. The kind of detail which clearly wants further consider 
is that of audit. Nobody would think that the tiny charity with small fur 
could conceivably go to the expense of a professional auditor. In that connect 
I would like to remind you of one fact which may be of assistance. We it 
profession, as solicitors, were in recent years subjected to a compulsory 
and we came across exactly the same difficulty in theory, that a full audit 
expensive and impossible. But the checking of accounts by responsible p: 
is neither expensive nor in practice irksome. Many members of my profess 
were hotly against it when it was instituted. Now it has been running for s 
years. They find it works easily, satisfactorily and without any rubs. I am « 
sure that the simpler system, which does not go to the extent of full audit and w! 
the Report recommends, would work in this matter. 

The next thing which struck me as important was that of the registration 
information. Clearly, I think, local registration, or copies of a central registrati 
in local authorities or elsewhere, must be possible. The only thing which wou 
prevent it would be expense, but I do not think anyone could disagr.e t! 
registration other than centrally might in the long run not only be desirab! 
but necessary. 

The third detai! which I would like to mention, and I think perhaps this 
going nearer principle, is the question of custodianship. In the early part of t! 
discussions to-day I formed the conclusion that many people here were unawat 


of the difference between custodianship and trusteeship in managerial capacity 
and I think that if nothing else has been achieved to-day the elucidation of tl 
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Jint has been. Custodianship only means guardianship. Other forms of trustee- 


ship, namely the managerial part of a trust, are not intended to be interfered 


vith, and I think if you read the Report again you will all realize that that never 
as been suggested. 

(hat brings me to the only substantial subject where I think there was 
. difference of opinion, and that generally comes under the head of control. 
\ly view of the sense of this meeting is this: that there should be some control, 

at the Report may ask or suggest greater control than would be acceptable to 
everybody, but that underlying it there is quite certainly a consensus of opinion 
that control is right so long as it consists only of guardianship, guidance and, if 
asked, direction, but that it must always stop short of any interference with 
management. 

I do not want to go further in summarizing what has been said to-day. I believe 
that on the whole I have covered the ground shortly and, I hope, clearly. 
Obviously, there has got to be legislation if this Report is to be carried into effect, 
and obviously there will be many opportunities at various stages of dealing in 
more detail with the points which have been raised to-day. ‘Therefore I suggest 
we close our proceedings to-day without any resolutions, without taking any 
votes on any subject, but leaving the analysis, if I am right, on the basis I have 
laid down. 

On the assumption that you will agree, | should now like to propose a vote of 
thanks from the Chair, which does not require any seconding and which, in due 
course, I have no doubt you will pass with acclamation, first of all to Lord Nathan 
and his Committee for attending here and laying themselves open to your broad- 
sides. I am delighted that they should have done so, I know you will have listened 
to them with interest and I am sure you will go away wiser than when you came 
on the subject of this Report. 

The second vote of thanks which I want you to consider is that to the Royal 
Society of Arts, and in particular to their Chairman. It is a wonderful thing to 
have organized this conference; it is very much to be commended that they 
should have done so and it is very much to be admired that they have done 
so in the way they have. 

I ask you please to deal with both those votes of thanks in the usual way, 
by acclamation. 


The two votes of thanks were carried with acclamation. 


LORD NATHAN: I know I have stood up several times, I may tell you I have stood 
up and spoken more in the last few hours than I have done in the previous four 
months, but perhaps you will forgive me for just two minutes more. 

I want to thany. Mr. Bateson for the kind words he has used as regards my 
Committee and myself; in my Committee, of course, I include Miss Lidderdale 
who throughout shepherded us so faithfully. They were words which came very 
agreeably to my ears and I am sure equally so to my colleagues. I am indebted to 
Sir John Maude, my other colleagues and Miss Lidderdale, because I have been 
out of action so long and they have carried the baby, as the phrase goes, in a most 
kind, friendly and manful way, and I appreciate it profoundly. 
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I now wish to propose a vote of thanks to the Chairman. For forty 
a long time in the lifetime of any man—I have been a member of tl 
but I have never before taken the chance of speaking at a formal conf 
over by the head of my profession. It seems to me that he has been 
my profession should be in the Chair. The summing up which he gave 
excellent, but, after all, he is the son of a judge so he has inherited 
summing up. He has presided over our proceedings with dignity, resol 
an appropriate self-discipline in regard to speech and for all these thing 
high office which he holds, we tender him our thanks. 


The vote of thanks was carried with acclamation and the Conference 


GER ERAL NOTES 


CORONATION EXHIBITIONS 


Not for many years have we been able to see, at the same time, so many pict 
of surpassing beauty and value as have been gathered in London in honour 
Coronation season. The tale is the same in the Provincial cities; and any nob 
still in possession of his family pictures—espétcially if these include any appropr 
to the occasion—will certainly have been approached by competing curat 
To judge from the admirable catalogues of loan exhibitions being held all over 
country, the great houses have been well stripped. 

It is a happy circumstance that the Queen should have lent perhaps the 
enchanting canvas of all the sixty-two paintings by Gainsborough, many of t 
rarely, some of them never before exhibited, now arranged by the Arts Co 
at the Tate Gallery. The Three Elder Daughters of George III from the Royal collect 
originally a full-length group, was cut down long since to fit an overdoor, but 
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il a balanced and wonderfully harmonious composition. The eye is held by the 
comparable buoyancy of the forms, the modelling of the delicate features in a thin 
m of paint (the hair lightly scribbled on a biscuit ground), and perhaps chiefly 

the seated figure with passages that Renoir might almost have painted at the 
ummit of his powers. 

The late painting of Diana and Acteon, also from the Royal collection, is a very 
fluent and less satisfying picture of a kind that Wilson Steer came to exploit with 
facility, though it is valuable as illustrating one of the artist’s lesser known aspects 

hich the exhibition is designed to emphasize. For that reason, there is no very 

extensive array of portraiture of his fashionable Bath period when, as Professor 
Waterhouse points out, Gainsborough was forced gradually to abandon more and 
more those intimations of informality which give freshness to his style. Rather, 
one is drawn to the artist’s early portrait groups in rural settings, such as the Andrews 
couple with their dog, a picture as intimate and genial as a Zoffany only far more 
lvrical; to his landscapes as exhilarating as The Harvest Wagon, or the Tate’s own 
\larket Cart which shows him within a step of Constable; and to the works of his 
last London years that include his so-called “fancy pictures’? where colour is all 
but dispensed with, and the eye taken only by his fluent rhythmical notation. As an 
anthology illustrating the artist at his ease the collection could hardly have been 
better chosen, or indeed more timely, for there has been no such comprehensive 
exhibition of Gainsborough’s paintings in London for nearly twenty years. It may 
be well to study these works in conjunction with the Victoria and Albert Museum's 
splendid collection of Constable’s paintings and drawings which remain on view 
in Room 45 of the Museum until June 28th. 

Meanwhile the private London galleries have been no less enterprising. An 
anthology of drawings ranging over the past four and a half centuries at Wildenstein’ 
New Bond Street, concentrates on the Italian and French Schools and includes, as 
its chief prize, Raphael's extremely beautiful study for the Phrygian Sibyl of th: 
Chigi Chapel in Rome, drawn with a firm and supple sanguine line in 1514. In Old 
Bond Street an even more eagerly awaited exhibition may still be seen at the 
Marlborough Fine Art Gallery. Not only is this collection of thirty-seven of Courbet’ 
paintings the largest we have seen in London, but it is also the finest, thanks to the 
advice of the Association of Amis de Gustave Courbet, which hopes to acquire the 
artist’s birthplace at Ornans. 

Naturally the exhibition includes a number of landscapes, not confined to Ornans, 
whose jutting rock he loved to contrast with the smooth turf—for there are two late 
Swiss scenes done in exile; and in addition, sea-pieces, superlative still-lifes, and 
(most valuably) his’ portraits which are the chief feature of the collection. 
In considering this democratic Realist—the Romantics’ successor and precursor of 
the Impressionists—we are apt to dwell on his marvellously true eye for appearances 
and deny his penetration into character. Yet the searching head of a Dutch patron, 
Van Wisselingh, is nothing if not ‘‘a thinking likeness’’; and, as further evidence of 
a nature far more complex than is generally believed, Courbet gives us both a peasant 
girl typical of his favourite rustic types, and a duchess painted with great refinement 
and the aristocratic air that McEvoy aimed to produce in his fashion. 

Lastly, the student of contemporary art will find at the Tate Gallery a collection 
of Mr. Graham Sutherland’s painting, now so well known that it may suffice to say 
that it passes from his pre-war, and probably least self-conscious explorations of 
natural forms to his thorn and palm studies, and includes besides his portraits, 
standing forms, and impressive Origins of the Land, some recent works very much 
in the style of Mr. Francis Bacon. These paintings may be profitably compared with 
the drawings of Mr. Henry Moore, whose vertical sculptural forms have been freely 
adapted by Mr. Sutherland, a questing and at the same time extremely eclectic 


537 





JOURNAL OF THE ROYAL SOCIETY OF ARTS I2TH | 


artist. Mr. Moore’s drawings at the Institute of Contemporary Arts, Dover 
entitled Figures in Space, are of figures or abstract forms made during 
quarter ot a century with increasing attention to alluring colour and textu 
with no particular reference to any of his sculptures so that they enjoy 
existence in his romantic universe. They prove, if proof were any longer 
that he is the most consistently inventive artist of our time and country 


NEVII 


QUEEN AND COMMONWEALTH EXHIBITIONS 


A group of exhibitions are being shown at the Imperial Institute, South Kensi: 
in connection with the history and present state of the Commonwealt} 
them is a review of colonial progress in general, a history of parliamentary ins 
in the Commonwealth, an account of the Colombo plan, and a series of ex! 
of young artists from the Commonwealth. All of these will remain open 
end of October from 10 a.m. (Sunday 2.30 p.m.) to 6 p.m. every day. Adi 
is free. 


FROM THE FOURNAL OF 18538 
VOLUME I. 10th June, 1853 


From the report from the Council to the Society on the close of the Ninety-1 
Session. 

The Second Report of Her Majesty’s Commissioners for the Great Exhibit 
of 1851, involving as it did many questions of the highest value, received the careful 
consideration of the Council, who appointed a Committee to ascertain in how 
the Society was in a position to carry out those suggestions in the Report 
seemed most nearly to come within the legitimate province of the Society, and w! 
the Report itself clearly indicated it was best fitted to undertake. The Council believ: 
that the trade and commerce of the country might be materially aided by the formati 
of a great Industrial Museum, as suggested in that Report; and though they w 
have hesitated to take upon themselves the formation of so large a Museum, tl 
conceived that they could well aid in the further development of the plan put fort 
by the Commissioners, by collecting some of the necessary information and specime: 
which such a Museum must contain. They therefore proposed to the R 
Commissioners to undertake, conjointly with them, the formation of a collecti 
of animal raw produce and manufactures, as the first step towards carrying out t! 
more comprehensive plan of the Commissioners, and as the commencement 
a future Trade Museum. This proposal ‘was fully approved by the Ro 
Com nissioners, and the duty of carrying it out has been confided to Profess 
Solly, who, on accepting the charge of this special collection, and the corresponder 
to which it will necessarily lead, expressed to the Council a wish not to be ag 
put in nomination as Secretary at the coming election in July next. 


*, The collection of animal products was, after exhibition at the Societv’s Hous 
* * Pp 
presented to the South Kensington Museum, and transferred thence in 1872 t 
Bethnal Green. 
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